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TABLE  TO  CALCULATE  NUMBER  OF  DAYS 

This  table  can  be  used  to  calculate  the  number  of  days  between  dates.  For  example,  120  days  from  May  10 
(Day  130)  is  September  7  (Day  250).  For  dates  that  extend  into  a  second  calendar  year,  simply  subtract  365 
from  the  sum  of  the  two  numbers.  For  example,  120  days  from  December  26  (Day  360)  is  April  25  (Day  115 
[480-365]).  Leap  years  must  have  1  day  added  to  every  computation  after  February  28  of  that  year. 
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3. 
4. 
4.1. 
5. 
6. 
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SERVICE  OF  PROCESS,  PLEADINGS, 
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9. 
10. 
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13. 
14. 
15. 
16. 


Rule 

17. 
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19. 

20. 

21. 

22. 

23. 
23.1. 
23.2. 
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25. 


Ill 
PLEADINGS  AND  MOTIONS 
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Effective  Date 


RULE  1 .   Scope  and  Purpose  of  Rules 

These  rules  govern  the  procedure  in  the  United 
States  district  courts  in  all^uits  of  a  cjijl  nature  whether 
cognizable  as  cases  at(jaiKX)r  in^quity)3r  in  admiralty, 
with  the  exceptions  stated  in  Ruteol.  They  shall  be 
construed  and  administered  to  secure  the  just,  speedy, 
and  inexpensive  determination  of  every  action. 


4    RULE  2.  One  Form  of  Action 

There  shall  be  one  form  of  action  to  be  known  as 
civil  action".    .  ji 

COMiVIENCEMENT  OF  ACTION; 

SERVICE  OF  PROCESS,  PLEADINGS, 

MOTIONS,  AND  ORDERS 


RULE  3.   Commencement  of  Action 

A  civil  action  is  cojnmenced  by  filing  a  complaint 
ith  the  court. 


RULE  4.   Summons 

(a)  Form.  The  summons  shall  be  signed  by  the  clerk, 
bear  the  seal  of  the  court,  identify  fhe  court  and  the 
parties,  be  Erected  to  the  defendant,  and  state  the 
name  and  address  of  the  plaintiffs  attorney  or,  if  unrep- 
resented, of  the  plaintiff.  It  shall  also  state  the  time 
within  which  the  defendant  must  appear  and  defend, 
and  notify  the  defendant  that  failure  to  do  so  will  result 
in  a  judgment  by  default  against  the  defendant  for  the 
relief  demanded  in  the  complaint.  The  court  may  allow 
a  summons  to  be  amended. 

(b)  Issuance.  Upon  or  after  filing  the  complaint, 
the  plaintiff  may  present  a  summons  to  the  clerk  for 
signature  and  seal.  If  the  summons  is  in  proper  form, 
the  clerk  shall  sign,  seal,  and  issue  it  to  the  plaintiff  for 
service  on  the  defendant.  A  summons,  or  a  copy  of  the 
summons  if  addressed  to  multiple  defendants,  shall  be 
issued  for  each  defendant  to  be  served. 

(c)  Service  with  Complaint;  by  Whom  Made. 
(1)  A  summons  shall  be  served  together  with  a  copy 

of  the  complaint.  The  plaintiff  is  responsible  for  service 
of  a  summons  and  complaint  within  the  time  allowed 
under  subdivision  (m)  and  shall  furnish  the  person  ef- 
fecting service  with  the  necessary  copies  of  the  sum- 
mons and  complaint. 
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(2)  Service  may  be  effected  by  any  person  who  is  not 
a  party  and  who  is  atleast  18  years  oTage.  At  the  request 
of  the  plaintiff,  however,  the  court  may  direct  that  ser- 
\vice  be  effected  by  a  United  States  marshal,  deputy 
United  States  marshal,  or  other  person  or  officer  spe- 
cially appointed  by  the  court  for  that  purpose.  Such 
an  appointment  muit^he  made  when  the  plaintiff  is 
authorized  to  proceed  in  forma  pauperis  pursuant  to 
28  U.S.C.  §  1915  or  is  authorized  to  proceed  as  a  seaman 
un^23  U.S.C.  §  1916. 
nd)  Waiver  of  Service;  Duty  to  Save  Costs  of 
S&j^Jce;  Request  to  Waive. 

(1)  A  defendant  who  waives  service  of  a  summons 
does  not  thereby  waive  any  objection  to  the  venue  or 
to  the  jurisdiction  oLtbe  "court  over  the  person  of  the 
defendant. 

(2)  An  individual,  corporation,  or  association  that  is 
subject  to  service  under  subdivision  (e),  (0,  or  (h)  and 
that  receives  notice  of  an  action  in  the  manner  provided 
in  this  paragraph  has  a  duty  to  avoid  unnecessary  costs 
of  serving  the  summons.  To  avoid  costs,  the  plaintiff 
may  nofi^  sucTi  cTdefendant  of  the  commencement  of 


sent,  or  90  days  after  that  date  if  the  defendant  was 
addressed  outside  any  judicial  district  of  the  United 
States. 

(4)  When  the  plaintiff  files  a  waiver  of  service  with 
the  court,  the  action  shall  proceed,  except  as  provided 
in  paragraph  (3),  as  if  a  summons  and  comjjilaint  had 
been  seryedLaLthg^tiinejprining  Jhe  waiver,  and  no 
proof  of  service  shaJUbe  jequired. 

(5)  The  costs  to  be  imposed  on  a  defendant  under 
paragraph  (2)  for  failure  to  comply  with  a  request  to 
waive  service  of  a  summons  shall  include  the  costs  sub- 
sequendy  incurred  in  effecting  service  under  subdivi- 
sion (e),  (f),  or  (h),  together  with  the  costs,  including 
a  reasonable  attorney's  fee,  of  any  motion  required  to 
collect  the  costs  of  service. 

(e)  Service  Upon  Individuals  Within  a  Judicial 
District  of  the  United  States.  Un.lps.s  pthenvise  pro- 
vided_byfed£tal  law,  service  upon  an  individual  from 
wHom  a  waiver  has  not  been  obtained  and  filed,  other 
thaiLan  infant  or  an  incompetent  person,  may  be  ef- 
fected in  any  judicial  district  of  the  United  States; 

(1)  pursuant  to  the  law  of  the  state  in  which  the 


the  action  and  request  that  the  defendant  waive  s_eivice  -V district  court  is  located,  or  in  which  service  is  effected, 
of  a  summons.  The  notice  and'request'     ^    '"  -f' for  the  sendee  of  a  summons  upon  the  defendant  in  an 

-  (A)  shall  be  ip^wrtiflg  and  shall  be  addressed  di-^ '  action  brought  in  the  courts  of  general  junsdiction  of 

rectly  to  the  defendant,  if  an  individual,  or  else  to      *"^  ^'f  ^',°[  r  i  i    r  i 

cc-  ■   „  I »  /„,  „tu (2)  by  delivering  a  copy  oi  the  summons  and  ot  the 

an  onicer  or  managing  or  general  agent  (or  other  ,  -^  ,     ^    i.  .V    i  n  i      i       . 

,^..11..?       »       1       t  •       K  complaint  to  the  individual  personally  or  by  leaving 

agent  authonzed  by  appointment  or  law  to  receive  ~N'-""h""  r  -  i-    •    i-  •  i     i •   j      n.      l  -         i 

".        r  \fjrjiUxi^  'N  copies  thereoi  at  the  individual  s  dwelling  house  or  usual 

service  or  process)  ot  a  defendant  subject  to  service  S..     ,i^       ^    ,     ,       ..,  _r  ^   .^^ui^ __j 

under  subdivision  (h) 


\^ 


(B)  shall  be  dispatched  through  first-class  mail  or 
other  reliable  means; 

(C)  shall  be  accompanied  by  a  copy  of  the,  com- 
plaint  and  shall  identify  the  court  in  which  it  has 
been  filed; 

(D)  shall  inform  the  defendant,  by  means  of  a  text 
prescribed  in  an  official  form  promulgated  pursuant 
to  Rule  84,  of  the  consequences  of  compliance  and 
of  a  failure  to  comply  with  the  request; 

(E)  shall  set  forth  the  date  on  which  the  request 
is  sent; 

(F)  shall  allow  the  defendant  a  reasonable  time  to 
return  the  waiver,  which  shall  be  at  least  30  days 
from  the  date  on  which  the  request  is  sent,  or  60 
days  from  that  date  if  the  defendant  is  addressed 
outside  any  judicial  district  of  the  United  States;  and 

(G)  shall  provide  the  defendant  with  an  extra  copy 
of  the  notice  and  request,  as  well  as  a  prepaid  means 
of  comphanee  in  writing.  ,     ~\ 

If  a  defendant  located  within  the  United  States  fails  to 
comply  with  a  request  for  waiver  made  by  a  plaintiff 
located  within  the  United  States,  the  court^all  impose 
the  costs  subsequently  incurred  jn_££fecting  service  on 
the  defendant  unless  gooff  cause  for  the  failure -be 
shown. 

"  -  (3)'A  defendant  that,  before  being  served  with  pro- 
cess, timely  returns  a  waiver  so  requested  is  not  required 
to  serve  an  answer  to  the  complaint  until  60days_aner 
the^ate^n  which  the  request  foFwaiver^of  service  was 


place  of  abode  with  some  person  of  suitable  age  and 
discretion  then  residing  therein  or  by  delivering  a  copy 
of  the  summons  and  of  the  complaint  to  an  agent  author- 
ized by  appointment  or  by  law  to  receive  service  of 
process. 

(f)  Service  Upon  Individuals  in  a  Foreign  Coun- 
try. Unless  otherwise  provided  by  federal  law,  service 
upon  an  individual  from  whom  a  waiver  has  not  been 
obtained  and  filed,  other  than  an  infant  or  an  incompe- 
tent person,  may  be  effected  in  a  place  not  within  any 
judicial  district  of  the  U^nited  SJtates: 

(1)  by  any  intematiohalTy  agreed  means  reasonably 
calculated  to  give  notice,  such  as  those  means  author- 
ized by  tlie  Hague  Convention  on  the  Service  Abroad 
of  Judicial  and  Extrajudicial  Documents;  or 

(2)  if  there  is  no  internationally  agreed  means  of 
service  or  the  applicable  international  agreement  allows 
other  means  of  service,  provided  that  service  is  reason- 
ablycalcillated  to  give  notice: 

(A)  in  the  manner  prescribed  by  the  law  of  the 
foreign  country  for  service  in  that  country  in  an  acfiori 
in  any"of1ts--em»rts  of  general  jurisdiction;  or 

(B)  as  directed  by  the  foreign  authority  in  response 
to  a  letter  rogatory  or  letter  of  request;  or 

(C)  unless  prohibited  by  the  law  of  the  foreign 
country,  Ey 

(i)  delivery  to  theindividualpersonally  of  acopy 
of  the  summons  and  the  complaint;  or 

(ii)  any  form  of  mail  requiring  a  signed  receipt, 
to  be  addressed  and  dispatched  by  the  clerk  of  the 
court  to  the  party  to  be  served;  or 
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(3)  by  other  means  not  prohibited  by  international 
agreement  as  may  be  directed  by  the  court. 

(g)  Service  Upon  Infants  and  Incompetent  Per- 
sons. Service  upon  an  infant  or  an  incompetent  person 
in  a  judicial  district  of  the  United  States  shall  be  effected 
in  the  manner  prescribed  by  the  law  of  the  state  in 
which  the  service  is  made  for  the  service  of  summons 
or  other  like  process  upon  any  such  defendant  in  an 
action  brought  in  the  co\irts  of  general  jurisdiction  of 
that  state.  Service  upon  an  infant  or  an  incompetent 
person  in  a  place  not  within  any  judicial  district  of  the 
United  States  shall  be  effected  in  the  manner  prescribed 
by  paragraph  (2)(A)  or  (2)(B)  of  subdivision  (0  or  by 
such  means  as  the  court  may  direct. 

(h)  Service  Upon  Corporations  and  Associations. 
Unless  otherwise  provided  by  federal  law,  service  upon 
a  domestic  or  foreign  corporation  or  upon  a  partnership 
or  other  unincorporated  association  that  is  subject  to 
suit  under  a  common  name,  and  from  which  a  waiver 
of  service  has  not  been  obtained  and  filed,  shall  be 
effected: 

(1)  in  a  judicial  district  of  the  United  States  in  the 
manner  prescribed  for  individuals  by  subdivision  (e)(1), 
or  by  delivering  a  copy  of  the  summons  and  of  the 
complaint  to  an  officer,  a  managing  or  general  agent, 
or  to  arTy~dttreT  agent  authorized  by  appointment  or  by 
law  to  receive  service  of  process  and,  if  the  agent  is 
one  authorized  "by  statute  to  receive  service  and  the 
statute  so  requires,  by  also  mailing  a  copy  to  the  defen- 
dant, or 

(2)  in  a  place  not  within  any  judicial  district  of  the 
United  States  in  any  manner  prescribed  for  individuals 
by  subdivision  (0  except  personal  delivery  as  provided 
in  paragraph  (2)(C)(i)  thereof. 

(i)  Serving  the  United  States,  Its  Agencies,  Cor- 
porations, Officers,  or  Employees. 

(1)  Senice  upon  the  United  States  shall  be  effected 

(A)  by  delivering  a  copy  of  the  summons  and  of 
the  complaint  to  the  United^States  attorney  for  the 
district  in  which  the  action  is  brought  or  to  an  assistant 
United  States  attorney  or  clerical  employee  desig- 
nated by  the  United  States  attorney  in  a  writing  filed 
with  the  clerk  of  the  court  or  by  sending  a  copy  of 
the  summons  and  of  the  complaint  by  registered  or 
certified  mail  addressed  to  the  civil  process  clerk  at 
the  office  of  tHe  United  States  attorney  and 

(B)  by  also  sending  a  copy  of  the  summons  and  of 
the  complaint  by  registered  or  certified  mail  to  the 
Attorney  General  of  the  United  States  at  Washington, 
District  of  Columbia,  and 

(C)  in  any  action  attacking  the  validity  of  an  order 
of  an  officer  or  agency  of  the  United  States  not  made 
a  party,  by  also  sending  a  copy  of  the  summons  and 
of  the  complaint  by  registered  or  certified  mail  to 
the  officer  or  agency. 

(2)(A)  Service  on  an  agency  or  corporation  of  the 
United  States,  or  an  officer  or  employee  of  the  United 
States  sued  only  in  an  official  capacity,  is  effected  by 
serving  the  United  States  in  the  manner  prescribed 


by  Rule  4(i)(l)  and  by  also  sending  a  copy  of  the 
summons  and  complaint  by  registered  or  certified 
mail  to  the  officer,  employee,  agency,  or  corporation. 
(B)  Service  on  an  officer  or  employee  of  the  United 
States  sued  in  an  individual  capacity  for  acts  or  omis- 
sions occurring  in  connection  with  the  performance 
of  duties  on  behalf  of  the  United  States — whether 
or  notJthe.rfficer  or  employee  is  sued  also  in  an 
official  capat^^is  effected  by  serving  the  United 
^States  in  the  manner  prescribed  by  Rule  4(i)(l)  and 
by  serving  the  officer  or  employee  in  the  manner 
prescribed  by  Rule  4  (e),  (0,  or  (g). 
(3)  The  court  shall  allow  a  reasonable  time  to  serve 

process  under  Rule  4(i)  for  the  purpose  of  curing  the 

failure  to  serve: 

(A)  all  persons  required  to  be  served  in  an  action 
governed  by  Rule  4(i)(2)(A),  if  the  plaintiff  has  served 
either  the  United  States  attorney  or  the  Attorney 
General  of  the  United  States,  or 

(B)  the  United  States  in  an  action  governed  by 
Rule  4(i)(2)(B),  if  the  plaintiff  has  served  an  officer 
or  employee  of  the  United  States  sued  in  an  individual 
capacity. 

(j)  Service  Upon  Foreign,  Stale,  or  Local  Gov- 
ernments. 

(1)  Service  upoaa.£oreign  state  or  a  political  subdivi- 
sion, agency,  or  instrumentality  thereof  shall  be  effected 
pursuant  to  28  U.S.G.  §  1608. 

(2)  Service  upon  a  state,  municipal  corporation,  or 
other  governmental  organization  subject  to  suit  shall 
be  effected  by  delivering  a  copy  of  the  summons  and 
of  the_complaint  to  its  chief  executive  officer  or  by 
serving  the  summons  and  complaint  in  the  manner  pre- 
scribed by  the  law  of  that  state  for  the  service  of  sum- 

lons  or  other  like  process  upon  any  such  defendant. 
;;^k)  Territorial  Limits  of  Effective  Service. 

(1)  Service  of  a  summons  or  filing  a  waiver  of  service 
is  effective  to  establish  jurisdictioli  overThe  person  of 
a  defendant 
/      fA.)  who  could  be  subjected  to  the  jurisdiction  of 

/     a  court  of  general  jurisdiction  in  tng~statc  in  which 
^^he  district  court  is  located,  or 

,      (B)  who  is  a  party  joined  under  Rule  14  or  Rule 

\H  J9  and  is  served  at  a  place  within  a  judicial  district 

V  '^f  the  United  States  and  not  more  than  100  miles 

-^from  the  place  from  which  the  summons  issues,  or 

;^        (C)  who  is  subject  to  the  federal  interpleader  juris- 

■J     diction  under  28  U.S.C.  §  1335,  or 

(D)  when  authorized  by  a  statute  of  the  United 
States. 

(2)  If  the  exercise  of  jurisdiction  is  consistent  with 
the  Constitution  and  laws  of  the  United  States,  serving 
a  summons  or  filing  a  waiver  of  service  is  also  effective, 
with  respect  to  claims  arising  under  federal  law,  to 
establish  personal  jurisdiction  over  the  person  of  any 
defendant  who  is  not  subject  to  the  jurisdiction  of  the 

:ourts  of  general  jurisdiction  of  any  state. 
(1)  Proof  of  Service.  If  service  is  not  waived,  the 
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person  effecting  service  shall  make  proof  thereof  to  the 
court.  If  service  is  made  by  a  person  other  than  a  United 
States  marshal  or  deputy  United  States  marshal,  the 
person  shall  make  affidavit  thereof.  Proof  of  service  in 
a  place  not  within  any  judicial  district  of  the  United 
States  shall,  if  effected  under  paragraph  (1)  of  subdivi- 
sion (0,  be  made  pursuant  to  the  applicable  treaty  or 
convention,  and  shall,  if  efTected  under  paragraph  (2) 
or  (3)  thereof,  include  a  receipt  signed  by  the  addressee 
or  other  evidence  of  delivery  to  the  addressee  satisfac- 
tory to  the  court.  Faijure  to  make  proof  of  service  does 
not  affect  the  validity  of  the  service.  The  court  may 
allow  proof  of  service  to  be  amended. 

(m)  Time  Limit  for  Service.  If  service  of  the  sum- 
mons and  complaint  is  not  made  upon  a  defendant 
within  120  days  after  the  filing  of-tbe^  complaint,  the 
court,  upon  motion  or  on  its  own  initiative  after  notice 
to  the  plaintiff,  shall  dismiss  the  action  without  preju- 
dice as  to  that  defendant  or  direct  that  service  be  ef- 
fected within  a  specified  time;  provided  that  if  the  plain- 
tiff shows  good  cause  for  the  failure,  the  court  shall 
extend  the  time  for  service  for  an  appropriate  period. 
This  subdivision  does  not  apply  to  service  in  a  foreign 
country  pursuant  to  subdivision  (0  or  (j)(l). 

(n)  Seizure  of  Property;  Service  of  Summons  Not 
Feasible. 

(1)  If  a  statute  of  the  United  States  so  provides,  the 
court  may  asSerTJunsdiction  over  property.  Notice  to 
claimants  of  the  property  shall  then  be  sent  in  the 
manner  provided  by  the  statute  or  by  service  of  a  sum- 
mons under"t1irs'~fiirer'  "     "■ ■■ 

(2)  Upon  a  shewing  that  personal  jurisdiction  over  a 
defendant  rannnt  in  the  HigTrj^-t  wHerS  the  ai:ti(in  i< 
broughtTLe- obtained  with  reasonable  efforts  by^service 
of  summons  in  any  manner  authorized  by  this  rule,  the 
court  may  assert  jurisdiction  nvp''  ""y  of  thp  d^^jpujant's 
assets  found  within  the  district  by  seizing_th£  assets 
under  the  circumstances  and  in  the  manner  provided 
by  the  law  of  the  state  in  which  the  district  court  is 
located.  / 1       ^  /iQ 

RULE  4.1.  Service  of  Other  Process 

(a)  Generally.  Process  other  than  a  summons  as 
provided  in  Rule  4  or  subpoena  as  provided  in  Rule  45 
shall  be  served  by  a  United  States  marshal,  a  deputy 
United  States  marshal,  or  a  person  specially  appointed 
for  that  purpose,  who  shall  make  proof  of  service  as 
provided  in  Rule  4(1).  The  process  may  be  served  any- 
where within  the  territorial  limits  of  the  state  in  which 
the  district  court  is  located,  and,  when  authorized  by  a 
statute  of  the  United  States,  beyond  the  territorial  limits 
of  that  state. 

(b)  Enforcement  of  Orders:  Commitment  for 
Civil  Contempt.  An  order  of  civil  commitment  of  a 
person  held  to  be  in  contempt  of  a  decree  or  injunction 
issued  to  enforce  the  laws  of  the  United  States  may  be 
served  and  enforced  in  any  district.  Other  orders  in 
civil  contempt  proceedings  shall  be  served  in  the  state 


in  which  the  court  issuing  the  order  to  be  enforced  is 
located  or  elsewhere  within  the  United  States  if  not 
more  than  100  miles  from  the  place  at  which  the  order 
to  be  enforced  was  issued. 


RULE  5.  Service  and  Filing  of  Pleadings 
and  Other  Papers 

(a)  Service:  When  required.  Except  as  otherwise 
provided  in  these  rules,  every  order  required  by  its 
terms  to  be  served,  every  pleading  siibsequeat-to  the 
original  complaiiU  unless  the  court  otherwise  orders 
becauselDfiiumerous  defendants,  every  paper  relating 
to  discovery_re(juired  to  be  served  upoiTa^party-mtless 
the  court  otherwise  orders,  every  writtenjnotioiLother 
than  one  which  may  be  heard  ex  parte,  and  every  written 
notice,  appearance,  demand,  offer  of  judgment,  desig- 
rratiuil  uf  Tecord  on  appeal,  and  similar  papfit..sliajl  be 
served  upon  each  ofjtlie.4)arties.  No  service  need  be 
made  on  partiesTrTdfifault  for  failure  to  appearexeept 
thatr^leadings  assertingnew  or  additional  cTalms  for 
relief  against  them  shmTBeTervednipbn  them  in  the 
manner  provided  for  service  of  summons  in  Rule  4. 

In  an  action  begun  by  seizure  of  property,  in  which 
no  person  need  be  or  is  named  as  defendant,  any  service 
required  to  be  made  prior  to  the  filing  of  an  answer, 
claim,  or  appearance  shall  be  made  upon  the  person 
having  custody  or  possession  of  the  property  at  the  time 
of  its  seizure. 

(B)~Maldng  Service. 

(1)  Service  under  Rules  5(a)  and  77(d)  on^a^party 
represented  by^an  attorney  is  made  on  the  attorney 
unless  the^ourt  orders  service  on  the  party. 

(2)  Service  under  Rule  5(a)  is  made  by: 

(A)  Deliveringa  copy  to  the  person  served  by: 
(i)  handing  it  to  the  person; 

(ii)  leaving  it  at  the  person's  office  with  a  clerk 
or  other  person  in  charge,  or  if  no  one  is  in  charge 
leaving  it  in  a  conspicuous  place  in  the  office;  or 

(iii)  if  the  person  has  no  office  or  the  office  is 
closed,  leaving  it  at  the  person's  dwelling  house  or 
usual  place  of  abode  with  someone  of  suitable  age 
and  discretion  residing  there. 

(B)  Mailing  a  copy  to  the  last  known  address  of 
the  person  served,  bervice  By  mail  is  complete  on 
mailing. 

(CX  if  the  person  served  has  no  known  address, 
leaving  a  copy  with  the  clerk  of  the  court. 

(D)  Delivering^  copy  by  any  other  means,  includ- 
ing electronic  means,  consented  to  in  writing  by  the 
person  served.  Service  ty  electronic  means  i^com- 
plete  on  transmission;  service  by  other  consented 
means  is  tuiiiplcTe  when  the  person  making  service 
delivers  the  copy  to  the  agency  designated  to  make 
delivery.  If  authorized  by  local  rule,  a  party  may  make 
service  under  this  subparagraph  (D)  through  the 
court's  transmission  facilities. 

(3)  Service  by  electronic  means  under  Rule 
5(b)(2)(D)  is  not  effective  if  the  party  making  service 
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leams  that  the  attempted  service  did  not  reach  the 
person  to  be  serveff^ 

(c)  Same:  Numerous  Defendants.  In  any  action 
in  which  there  are  unusually  jarge_niunbfirs_  of  defen- 
dants, the  court,  upon  motion  or  of  its  own  initiative, 
may  order  that  service  of  the  pleadings  of  the  defen- 
dants and  replies  thereto  need  not  be  made  as  between 
the  defendants  and  that  anyl;foss-cIaim,  counterclaim, 
or  matter  constituting  an  avoidance  or  affirmative  de- 
fense contained  therein  shall  be  deemed  to  be  denied 
or  avoided  by  all  other  parties  and  that  the  filing  of  any 
such  pleading  and  service  thereof  upon  the  plaintiff 
constitutes  due  notice  of  it  to  the  parties.  A  copy  of 
every  such  order  shall  be  served  _upon  the  parties  iji 
such  manner  andjorm  as  the  court  directs. 

(d)  Filing;  Certificate  of  Service.  All  papers  after 
the  complaint  required  to  be  served  upon  a  party,  to- 
gether with  a  certificate  of  service,  must  be  filed  with 
the  court  within  a  reasonable,  time  after  service,  but 
disclosures  ji«3er  Rule  26(a)(1)  or  (2)  and  tBe "following 
discovery  requests  and  responses  must  not  be  filed  until 
they  are  used  in  the  proceeding  oF  the  court  orders 
filing?~ti)~depOsitions,  (ii)  interrogatories,  (iii)  requests 
for  documents  or  to  permit  entry  upon  land,  and  (iv) 
requests  for  admission. 

(e)  Filing  with  the  Court  Defined.  The  filing  of 
papers  vWth  the  court  as  required  by  these  rules  shall 
be  made  by  fifing  them  with  the  clerk  of  court,  except 
that  the  judge  may  permit  the  papers  to  be  filed  with 
the  judge,  in  which  event  the  judge  shall  note  thereon 
the  filing  date  and  forthwith  transmit  them  to  the  office 
of  the  clerk.  A  court  may  by  local  rule  permit  papers 
to  be  filed,  signed,  or  verified  by  electronic  means  that 
are  consistent  with  technical  standards,  if  any,  that  the 
Judicial  Conference  of  the  United  States  establishes.  A 
paper  filed  by  electronic  means  in  compliance  with  a 
local  rule  constitutes  a  written  paper  for  the  purpose 
of  applying  these  rules.  The  clerk,.shall_not  refuse  to 
accept  for  filing  any  paper  picsi'uted  for  that  purpose 
solelv  because  it  is  not  prt;seiitcd  in  proper  form  as 
required  1)\  (insr  rules  "r-tHiy  Ifirjal  nil^s  or  practices. 


RULE  6.  Time 

(a)  Computation.  In  computing  any  period  of  time 
prescribed  or  allowed  by  these  rules,  by  the  local  rules  of 
any  district  courts  hygrder  of  court,  or  by  any  applicable 
statute,  the  day  of  the  act)event,  or  default  from  which 
the  designatecTperiod  of  time  begins  to  mn  gfiall  nnf 
be  included.  The  last  ckyjjf^the  period  so  computed 
shall  be  included,  unless  it  is  a  Saturday,  a  Sunday,  or 
a  legal  holiday,  or,  when  the  act  to  be  done  is  the  filing 
of  a  paper  in  court,  a  day  on  whEh  weatlier  or  other 
conditions  have  made  the  office  of  the  clerk  of  the 
district  court  inaccessible,  in  which  event  tTie  period^ 
runs  until  the  end  of  the  next  day  which  is  not  one 
of  the  aforenientloiii'd  days  VVjieiijKe  pen63^  of  time 
prescribed  or  allowed  is  less  than  II  d^^,  intermediate 
Saturdays,  Sundays,  and  legaTRDlidays  shall  be  excluded 


in  the  computation.  As  used  in  this  rule  and  in  Rule 
,  -77(c),  "legal  hoITday"  includes  New  Year's  Day,  Birthday 
of  Martin  Luther  King,  Jr.,  Washington's  Birthday,  Me- 
morial Day,  Independence  Day,  Labor  Day,  Columbus 
I  Day,  Veterans  Day,  Thanksgiving  Day,  Christmas  Day, 
I  and  any  other  day  appointed  as  a  holiday  by  the  Presi- 
dent or  the  Congress  of  the  United  States,  or  by  the 
-state  in  which  the  district  court  is  held. 

(b)  Enlargement.  When  by  these  rules  or  by  a  notice 
given  thereunder  or  by  order  of  court  an  act  is  required 
or  allowed  to  be  done  at  or  within  a  specified  time,die 
court  for  causeshown  may  at  any  time  in  its/dJscretiotK 

(It'Wltlror  wiThouTmotioIl  or  notice  order jteperiod''^ 
enlarged  if  request  therefor  is  made  Ijgfgielthe  expira- 
tion of  the  period  originally  prescribedor  as  extended 
by  a  previous  order,  or      ^— ^ 

(2)  upon  motion  maddfi^gr  the  expiration  of  the 
specified  period  permit  the  act  to  be  done  where  the 
failure  to  act  was  the  result  of  excusable  neglect:  but 
it  m'ay~not  extend  the  time  for  talang  any  action  under 
Rules  50(b)  and  (c)(2),  52(b),  59(b),  (d)  and  (e),  and 
60(b),  except  to  the  extent  and  under  the  conditions 
stated  in  them. 

(c)  Unaffected  by  Expiration  of  Term.  [Rescinded 
Feb.  28,  1966,  eff  July  I,  1966.] 

(d)  For  Motions — Affidavits.  A  written  motion, 
other  than  one  which  may  be  heard  ex  parte,  and  notice 
of  the  hearing  thereof  shall  be  servedjiot  later  than  5 
days  before  the  time  specifiedToFThe  hearing,  unless 
a  different  period  is  fixed  by  these  rules  or  by  order  of 
the  court.  Such  an  order  may  for  cause  shown  be  made 
on  ex  parte  application.  When  a  motion  is  supported 
by  affidavit,  the  affidavit  shall  be  served  with  the  motion; 
and,  except  as  otherwise  provided  in  Rule  59(c),  oppos- 
ing affidavits  may  be  served  not  later  than  1  dayjiefore 
the  hearing,  unless  the  court  permits  them  to  be  served 
at  some  other  time.  ~ 

(e)  Additional  Time  After  Service  under  Rule 
5(b)(2)(B),  (C),  or  (D).  Whenever  a  party  has  the  right 
or  is  required  to  do  some  act  or  take  some  proceedings" 
within  a  prescribed  period  after  the  service  of  a  notice 
or  other  paper  upon  the  partyjincjrtlie  notice  or  paper 
is  served  upon  the  party  under  Rule  5(b)(2)(B),  (C)  or 
(D),  3  days  shall  be  added  to  the  prescribed  period. 


Ill 
PLEADINGS  AND  MOTIONS 


RULE  7.   Pleadings  Allowed;  Form  of  Mo- 
tions 

(a)  Pleadings.  There  shall  be  a  complaint  and  an 

answer;  a  reply  tn  f)  fniinterrlnim  Hpnomina^frl  aS  SUch; 

an  answer  to  a  cross-claim,  if  the  answer  contains  a 
cross-claim-  a  thjrd-party  complaint,  if  a  person  who 
was  not  an  original  party  is  summoned  under  the  provi- 
sions of  Rule  14;  and  a  third-party  answer,  if  a  third- 
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party  complaint  is  served.  No  otl)ej_pleading  shall  be 
allowed,  except  that  the  court  may  order  trepJyJQ-an 
answer  or  a  third-party  answer. 

(b)  Motions  and  Other  Papers. 

(1)  An  application  to  the  court  for  an  order  shall  be 
by  motion  which,  unless  made  during  a  hearing  or  trial, 
shall  be  made  in„writing,  shall  state  with  particularity 
the  grounds  therefor,  and  shall  set  Forth  the  relief  or 
order  sought.  The  requirement  of  writing  is  fulfilled  it 
the  motion  is  stated  in  a  written  notice  of  the  hearing 
of  the  motion.  ' 

(2)  The  rules  applicable  to  captions  and  other  matters 
of  form  of  pleadings  apply  to  all  motions  and  other 
papers  provided  for  by  these  rules. 

(3)  All  motions  shall  be  signed  in  accordance  with 
Rule  11. 

(c)  DemiuTers,  Pleas,  etc..  Abolished.  Demurrers, 
pleas,  and  exceptions  for  insufficiency  of  a  pleading 
shall  not  be  used. 


RULE  7.1.   Disclosure  Statement 

(a)  Who  Must  File:  Nongovernmental  Corporate 
Party.  A  nongovernmental  corporate  party  to  an  action 
or  proceeding  in  a  district  court  must  file  two  copies 
of  a  statement  that  identifies  any  parent  corporation 
and  any  publicly  held  corporation  that  owns  10%  or 
more  of  its  stock  or  states  that  there  is  no  such  corpora- 
tion. 

(b)  Time  for  Filing;  Supplemental  Filing.  A  party 
must: 

(1)  file  the  Rule  7.1(a)  statement  with  its  first  appear- 
ance, pleading,  petition,  motion,  response,  or  other  re- 
quest addressed  to  the  court,  and 

(2)  promptly  file  a  supplemental  statement  upon  any 
change  in  the  information  that  the  statement  requires. 

RULE  8.  General  Rules  of  Pleading 

(a)  Claims  for  Relief.  A  pleading  which  sets  forth  a 
claim  for  reUef,  whether  an  original  claim,  counterclaim, 
crosT^cIiim,  or  third-party  claim,  shalLfioniain 

(1)  a  short  and  plain  .statement  of  the  grounds  upon 


which  ^lecourt's  jurisdicBonliepend^  unless  the  coiirt 
already_has_jiuTsdiction  and  the  claim  needs  no  new 
groundsof  jurisdiction  to  support  it, 

(2)  a  short  and  plain  statement  of  the  claim  showing 
that  the  pleader  is  entitled  to  relief,  and 

(3)  a  demand  for  judgment  for  the  relief  the  pleader 
seeks. 

Relief  in  the  alternative  or  of  several  different  types 
may  be  demanded. 

(b)  Defenses;  Form  of  Denials.  A  party  shall  state 
in  short  and  plain  terms  the  party's  defenses  to  each 
claim  asserted  and  shall  admit  ofdeny  the  averments 
upon  which  the  adverse  party  relies  It  a  party  is  without 
kTiowledge.QlLin£ormaiiQnjufficient  to  form  a  belief  as 
to  the  truth  of  an  avermentTthe^party  shall  SD  Stateand 
this'Tias  the  effect^f.ajieiliah  Denials  shall  fairly  meet 


the  substance  of  the  averments  denied.  When  a  pleader 
intends  in  good  faith  to  deny  only  a  part  or  a  qualification 
of  an  averment,  the  pleadeFshall  speci(y_somuch  of  it  as 
is  true  and  material  ajid  shall  deny  only  the  remainder. 
Unfess  the  pleader  intends  in  good  faith  to  controvert 
all  the  averments  of  the  preceding  pleading,  the  pleader 
may  make  denials  as  specific  denials  of  designated  aver- 
mentsl5r  paragraphTor  may  generatly^eny  all  the  aver- 
ments  except  such  designated  averments  or  paragraphs 
as  the^leader  expressly  admits;  but,  when  the  pleader 
does  so  intend  to  controvert  all  its  averments,  including 
averments  of  the  grounds  upon  which  the  court's  juris- 
diction depends,  the  pleader  may  do  so  by  general 
fleninlj;ubjf^t  tn  the  nhligati""'  ?''\  fo'^^  '"  '^"'''  H- 

(c)  Affirmative  Defenses.  In  pleading  to  a  preced- 
ing pleading,  a  parly_shallset^ forth  jffirmatively  accord 
and  satisfaction,  arbitration  and  award,  assumption  of 
risk,  contributory  negligence,  discharge  in  bankruptcy, 
duress,  estoppel,  failure  of  consideration,  fraud,  illegal- 
ity, injury  by  fellow  servant,  laches,  license,  payment, 
release,  res  judicata,  statute  of  frauds,  statute  of  limita- 
tions, waiver,  and  any  other  matter  constituting  an 
avoidance  or  affirmative  defense.  When  a  party  has 
mistakenly  designated  a  defense  as  a  mnntprrlaim  or 
a  2g;;"'^errlfiim  ""  "  d''fp"sp  the  court  on  terms,  if 
justice  so  requires,  sha4l  lnvit  th-^  pleading  a<i  jf  there 

hafl  hppn  g  prnppr  Hp<;igr)f\tif)n 

(d)  Effect  of  Failure  to  Deny.  Averments  in  a 
pleading  to  which  a  responsive  pleading  is  required, 
other  than  those  as  to  the  amount  of  damage,  are  admit- 
ted  when  not  denied  in  the  responsive  pleading.  Aver- 
ments  in  a  pleading  to  wtuch  no  responsive  pleading 
is  required  or  permitted  shall  be  taken  as  denie3~or 
avcJidear 

"^  (e)  Pleading  to  be  Concise  and  Direct;  Consis- 
tency. 

(1)  Each  averment  of  a  pleading  shall  fag  simple, 
concise,  and  direct.  No  technical  forms  of  pleading  or 
motions  are  required. 

(2)  A  parfy'may  set  forth  two  iw  more  statemejits  of 
a  claiiiLordefiense  alternately  or  hypothetically,  either  in 
one  count  or  defense  or  in  separatecounts  or  dejanses. 
When  two  or  more  statements  are  made  in  the  alterna- 
tive and  one  of  them  if  made  independently  would  be 
sufficient,  the  pleading  is  not  made  insufficient  by  the 
insufficiency  of  one  or  more^ of  th§"aItematiye_:State- 
ments.  A'pafty^inay^^lso-stete-as  many  separate  claims 
or  defenses  as  the  party  has  regardless  of  consistency 
and  whether  based  on  legal,  equitable,  or  maritime 
grounds.  All  statements  shall  be  made  subject  to  the 
obligations  set  forth  in  Rule  11. 

(0  Construction  of  Pleadings. 
All  pleadings  shall  be  so  construed  as  to  do  substantial 
justice. 


RULE  9.   Pleading  Special  Matters 
(a)  Capacity.  It  is  not  Becessary_to^yer_the_capacity 
of  a  party  to  sue  or  be  sued  or  the  authority  of  a  party 
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to  sue  or  be  sued  in  a  representative  capacity  or  the 
legal  existence  of  an  organized  association  of  persons 
that  is  made  a  party,  except  to  the  extent  required  to 
show  the  jurisdiction  ofthe_cQurt.  When  a  party  desires 
to  raise  an  issue  as  to  the  legal  existence  of  any  party 
or  the  capacity  of  any  party  to  sue  or  be  sued  or  the 
authority  of  a  party  to  sue  or  be  sued  in  a  representative 
capacity,  the  party  desiring  to  raise  the  issue  shall  do 
so  by  specific  negative  averment,  which  shall  include 
such  supporting  pattiCulare  as  are  peculiarly  within  the 
pleader's  knowledge. 

(b)  Fraud,  Mistake,  Condition  of  the  Mind.  In 
all  averments  of  fraud  or  mistake,  the  circumstances 
constituting  fraud  or  mistake  shall  be  stated  with  partic- 
ularttyrMaticeT  intent,  knowledge,  and  other  condition 
of  rrTTnd  of  a  persoff  may  be  averred  generally. 

(c)  Conditions  Precedent,  in  "pteadlrTg  the  perfor- 
mance or  occurrence  of  conditions  precedent,  it  is  suffi- 
cient to  aver  generally  that  all  conditions  precedent 
have  'been  perfuiuieil  OF  have  occurred.  A  denial  of 
perfermanCe  or  occurrence  shall  be  made  specifically 
and~with  particularity. 

(d)  Oll'icial  Document  or  Act.  In  pleading  an  offi- 
cial document  or  official  act  it  is  sufficient  to  aver  that 
the  document  was  issued  ortheact-done-ttrtwrrrptence 
with  law: ■ 

(e)  Judgment.  In  pleading  a  judgment  or  decision 
of  a  domestic  or  foreign  court,  judicial  or  quasi-judicial 
tribunal,  or  of  a  board  or  officer,  it  is  sufficient-to-aver 
the  judgment  or  decision  witjiout  setting  forth  matter 
showing  jurisdiction  to  render  it. 

(f)  Time  and  Place.  For  the  purpose  of  testing  the 
sufficiency  of  a  pleading,  averments  of  time  and  place 
are  material  and  shall  be  consitleredliFe  aTTother  aver- 
ment&ormaterial  matter^ 

(g)  Special  Damage.  When  items  of  special  damage 
are  claimed,  they  shall  be  specificallv  stated. 

(h)  Admiralty  and  Maritime 'Claims.  A  pleading 
or  count  setting  forth  a  claim  for  relief  within  the  ad 
ralty  and  maritime  jurisdiction  that  is  also  within  thi 
jurisdiction  of  the  district  court  on  some  other  ground 
may  contain  a  statement  identifying  the  claim  as  an 
admiralty  or  maritime  claim  for  the  purposes  of  Rules 
14(c),  38(e),  82,  and  the  Supplemental  Rules  for  Certain 


shall  include  the  names  of  all  the  parties,  but  in  other 
pleadings  it  is  sufficient  to  state  the  name  of  the  first 
party  on  each  side  with  an  appropriate  indication  of 
other  parties. 

(b)  Paragraphs;  Separate  Statements.  All  aver- 
ments of  claim  or  defense  shall  be  made  in  numbered 
paragraphs,  the  contents  of  each  of  which  shall  be  lim- 
ited as  far  as  practicable  to  a  statement  of  a  single  set 
of  circumstances;  and  a  paragraph  may  be  referred  to 
by  number  in  all  succeeding  pleadings.  Each  claim 
founded  upon  a  separate  transaction  or  occurrence  and 
each  defense  other  than  denials  shall  be  stated  in  a 
separate  count  or  defense  whenever  a  separation  facili- 
tates the  clear  presentation  of  the  matters  set  forth. 

(c)  Adoption  by  Reference;  Exhibits.  Statements 
in  a  pleading  may  be  adopted  by  reference  in  a  different 
part  of  the  same  pleading  or  in  another  pleading  or  in 
any  motion.  A  copy  of  any  written  instrument  which  is 
an  exhibit  to  a  pleading  is  a  part  thereof  for  all  purposes. 


RULE  11.  Signing  of  Pleadings,  Motions, 
and  Other  Papers;  Representations  to  Court; 
Sanctions 

(a)  Signature.  Every  pleading,  written  motion,  and 
other  paper  shall  be  signed  by  at  least  one  attorney  of 
record  in  the  attorney's  individlial  name,  or,  il  the  party 
is  not  represented  by  an  attorney,  shall  be  signed  by 
the  party.  Each  paper  shall  state  the  signer's  address 
and  telephone  number,  if  any.  Except  when  otherwise 
specifically  provided  by  rule  or  statute,  pleadings  nepd 
not  be  verified  or  aaaoiftpftBitid  by  affidavit.  An  unsigned 
paper  shall  be  stricken  unless  omission  of  the  signature 
is  corrected  promptly  after  being  called  to  the  attention 
of  thp  attorney  or  party.  ^ 

W''J<So)'^epresentations  to  Court.  By  presenting  to  the 
pVrjjrt  (wl^ether  by  signing,  filing,  suomitting.  or  later 
advoeatrngJi a  pleading,  written  motion,  or  other  paper, 
'an  attorney  or  unrepresented  party  is^rtifyiBS^that  to 
tlifr-best  of  the  person's  knowledge 
)eli"- 


informatioiy,  and 

jrilied  aftei'  an  inquiry  reasonable"' under  the 

stances, — 


Admiralty  and  Maritime  Claims.  If  the  claim  is  cogniza«yj^A!wl)  TtTsTioF  being  presented  for  any  improper  pur- 
ble  only  in  admiralty,  it  is  an  admiralty  or  maritimdt      pose,  such  asToTlarSs  or  to  cause  unnecessary  delay 
claim  for  those  purposes  whether  so  identified  or  not.      or  needless  increase  in  the  cost  of  litigation; 
The  amendment  of  a  pleading  to  add  or  withdraw  an,  .>.jj  (2)  the  claims,  defenses,  and  other  legal  corUenttoiTS 
identifying  statement  is  governed  by  the  principles  of*  ,  therein  are  warranted  by  existing  law  or  by  a  Qonfip 
Rule  15.  A  case  that  includes  an  admiralty  or  maritime      lous  argument  for  thSeSension,  modificationTofrever- 
claim  within  this  subdivision  is  an  admiralty  c;ise  within      saUif  existing  law  or  the  establishment  of  new  law: 
28  U.S.C.  §  1292(a)(3).  j      (3)  the  allegations  and  other  tactual  contentions  have 

-.      .  V  evideiltiaixsupport  orj£.Siie£iiicallY  so  identified,  are 

L^*'       \      likely  to  have  evidentiary  support jifterji_reasonable 

RULE  10.   Form  of  Pleadings  \    opportunity  for  furtherlnVestigation  or  discoveryT  and- 

(a)Caption;Namesof  Parties.  Every  pleading  shall  ^       (4)  the  denials  of  factual  contentions  are  warranted 

contain  a  caption  setting  forth  the  name  of  the  court,      on  the  evidence  or,  if  specifically  so  identified,  are  rea- 

the  title  of  the  action,  the  file  number,  and  a  designation      sonably  based  on^a  lack  of  information.«iLbelref_ 

as  in  Rule  7(a).  In  the  compliiint  the  title  of  the  action  (c)  Sanctions.  If,  after  notice  and  a  reasonable  op- 


^^^^-'^^^ 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


Fed.  R.  Civ.  P.   12 


poitunity  to  respond,  the  court  dete\mines  that  subdivi- 
sion (B)  has  been  violated,  the  court(rnay\ubjectJi2jJie 
conditions  stated  below,  impose  an  appsafiriate  sanction 
upon  the  attorneys,  law  firms,  or  parties  that  have  vio- 
lated subdivision  (b)or  are  responsible  for  the  violation. 
(1)  How  Initiated. 

(A)  By  Motion.  A  motion  for  sanctions  under  this 
rule  shall  be  made  separately  from  other  motions 
or  requests  and  shall  describe  the  specific  conduct 
alleged  to  violate  subdivision  (b).  It  shall  be  served 
as  provided  in  Rule  5,  but  shall  not  be  fJed  with  or 
presented  to  the  court  unless,  within  21  days  after 
service  of  the  motion  (or  such  other  period  as  the 
court  may  prescribe),  the  challenged  paper,  claim, 
defense,  contention,  allegation,  or  denial  is  not  with- 
drawn or  appropriately  corrected.  If  warranted,  the 
court  may  award  to  the  party  prevailing  on  the  motion 
the  reasonable  expenses  and  attorney's  fees  incurred 
in  presenting  or  opposing  the  motion.  Absent  excep- 
tional circumstances,  a  law  firm  shall  be  held  jointly 
responsible  for  violations  committed  by  its  partners, 
associates,  and  employees. 

(B)  On  Court's  Initiative.  On  its  own  initiative, 
the  court  may  enter  an  order  describing  the  specific 
conduct  that  appears  to  violate  subdivision  (b)  and 
directing  an  attorney,  law  firm,  or  party  to  show  cause 
why  it  has  not  violated  subdivision  (b)  with  respect 
thereto.  /V\^  ^  jS^fef**^ 

(2)  Nature  of  Sanction,^~Cimitafimi^.  A  sanction 
imposed  for  violatioij  ofthis  rule(slialJ'  be  limited  to 

at  is  sufficient  to  deter  repetition  ot  such  conduct 
or  cBtlipaiablu  conduct  by  others  similarly  situated. 
Su^E'Cl  lu  the  lllllllalions  in  subparagraphs  (A)  and 
(B),  the  sanction  may  consist  of,  or  include,  directives 
of  a  nonmonetary  nature,  an  order  to  pay  a  penalty 
into  court,  or,  if  imposed  on  motion  and  warranted 
for  effective  deterrence,  an  order  directing  payment 
to  the  movant  of  some  or  all  of  the  reasonable  attor- 
neys' fees  and  other  expenses  incurred  as  a  direct 
result  of  the  violation. 

(A)  Monetary  sanctions  may  not  be  awarded 
against  a  represented  party  for  a  violation  of  subdivi- 
sion (b)(2). 

(B)  Monetary  sanctions  may  not  be  awarded  on 
the  court's  initiative  unless  the  court  issues  its  order 
to  show  cause  before  a  voluntary  dismissal  or  settle- 
ment of  the  claims  made  by  or  against  the  party  which 
is,  or  whose  attorneys  are,  to  be  sanctioned. 

(3)  Order.  When  imposing  sanctions,  the  court  shall 
describe  the  conduct  determined  to  constitute  a  viola- 
tion of  this  rule  and  explain  the  basis  for  the  sanction 
imposed. 

(d)  Inapplicability  to  Discovery.  Subdivisions  (a) 
through  (c)  of  this  nile  do  not  apply  to  disclosures  and 
discovery  requests,  responses,  objections,  and  motions 
that  are  subject  to  the  provisions  of  Rules  26  through 
37. 


RULE  12.  Defenses  and  Objections — 
When  and  How  Presented — By  Pleading  or 
Motion — Motion  for  Judgment  on  Pleadings 

(a)  When  Presented. 

(1)  Unless  a  different  time  is  prescribed  in  a  statute 
of  the  United  States,  a  defendant  ^all  serve  an  answer 

(A)  wjthin  20  days  after  being  served  with  the 
summons  and  complaint,  or 

(B)  if  service  of  the  summons  has  been  timely 
waived  on  request  under  Rule  4(d),  within  60  days 
after  the  date  when  the  request  for  waiver  was  sent, 
or  within  90  days  after  that  date  if  the  defendant  was 
addressed  outside  any  judicial  district  of  the  United 
States. 

(2)  A  party  served  with  a  pleading  stating  a  cross- 
claim  against  that  party  shall  serve  an  answer  thereto 
within  20  days  after  being  served.  The  plaintiff  shall 
serve  a  reply  to  a  counterclaim  in  the  answer  within  20 
days  after  service  of  the  answer,  or,  if  a  reply  is  ordered 
by  the  court,  within  20  days  after  service  of  the  order, 
unless  the  order  otherwise  directs. 

(3)(A)  The  United  States,  an  agency  of  the  United 
States,  or  an  officer  or  employee  of  the  United  States 
sued  in  an  official  capacity,  shall  serve  an  answer  to 
the  complaint  or  cross-claim — or  a  reply  to  a  counter- 
claim— within  60  days  after  the  United  States  attor- 
ney is  served  with  the  pleading  asserting  the  claim. 
(B)  An  officer  or  employee  of  the  United  States 
sued  in  an  individual  capacity  for  acts  or  omissions 
occurring  in  connection  with  the  performance  of  du- 
ties on  behalf  of  the  United  States  shall  serve  an 
answer  to  the  complaint  or  cross-claim — or  a  reply 
to  a  counterclaim — within  60  days  after  service  on 
the  officer  or  employee,  or  service  on  the  United 
States  attorney,  whichever  is  later. 
(4)  Unless^  a  different  time  isJked-by  court  order, 

the  service  of  a  motion  permitted  under  this  rule  alters 

these  periods  of  time  as  foUoiys: 

TA)Tf  tlie  court  deniesJJTe  motion  or  postponesJts 
disposition~until  the  trial  on  themerits,  the  responsive 
pleading  shall  be  served  within  10  days  after  notice 
of  the  court's  action;.Qr 

(B)  if  tTie  court  grants  a  motion  for  ajjlore_definite 
statement,  the  responsive  pleading  shall  be  served 
witRirTlO  days  after  theservice  of  themere  definite 

statement;  .-  ^  i^^"^  /A^!^\\A^ 

(b)  How  Presented.  Every  aeifinsd,  in  law  or  fact,''^'^ 
to  a  claim  for  relief  in  any  pleading,  whether  a  claim, 
counterclaim,  cross-claim,  or  third-party  claim,  shall  be 
asserted  iri_the  responsive  pleading  thereto  if  one  is 
requTred,  except  that  the  following  defenses  may  at  the 
option  of  tTie  pleader  be  made  by  motion: 

(1)  lack  of  jurisdiction  over  the  subject  matter,* —     -VyV 
^2)  lack  of  iurisdiction  over  the  oerson.  ^12^ 


TSy  improper  venue,  ^^  .^ 

(4)  insufficiency  of  process,  9\ 

(5)  insufficiency  of  service  of  process.  .^\i  ^ 
i      (6)  failure  to  state  a  claim  upon  whiclXrehef  can  be 

granted,  I 
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(7)  failure  to  join  a  party  under  Rule  19, 
A  motion  making  any  of  these  defenses  shall  be  made 
beforejjieading  if_a  furthei^pleadiog js-^jfimiitled.  No 
defense  or  objection  is  waived  by  being  joined  with  one 
or  more  other  defenses  or  objections  in  a  responsivei 
pleading  or  motion:  If  a  pleading  sets  forth  a  claim  for 
relief  to  which  the  adverse  party  is  not  required  to  serve 
a  responsive  pleading,  the  averse  party  may  assert  at 
the  trial  any  defense  in  law  or  "fa"ct"Tg~that^laim  for 
relief  If,  on  a  motion  asserting  the  defensenumbered 
(6)  to  dismiss  for  failure  of  the  pleading  to  state  a  claim 
upon  which  relief  can  be  granted,  matters  outside  the 
pleading  are  presented  to  and  not  excluded  by  the  court, 
the  motion  shall  be  treated  as  one^lor  summary  judg- 
ment  and  disposed  of  as^rovided  in  Kule  5b,  and  all 
parties  shall  be  given  reasonableopgortunity  to  present 
all  material  made  p'ertinenrtOMidiaj[notiQii_h^"Rule 
56.  "^ —— 

(c)  Motion  for  Judginent  on  the  Pleadings.  After 
adings  are/closeAbut  within  such  time  as  not  to 
Sfty  may  move  tor  judgment  on 


the  pleadings.  If  oria^  motion  for  jiidiirmRnt  on  the 
nleadings,  matters  putside  the  pleadingsTare  presented 
to  and  not  exc^uded^Ey^he  court,  ttiejiiotion  shall  be 
treated  as  onefqTsummi^^iiSgment  and  disposed  of 
as  provided  in  Rule  56,  and  all  parties  shall_be_giyen 
reasonable_  opportunity_to  pres©»t-alL  material  made 
pertinent  to  such  a  motion  by  Rule  56. 

(d)  Preliniinary  Hearings.  The  defenses  specifi- 
cally enumerated  (l)-(7)  in  subdivision  (b)  of  this  rule, 
whether  made  in  a  pleading  or  by  motion,  and  the 
motion  for  judgment  mentioned  in  subdivision  (c)  of 
this  rule  shall  be  heard  and  determined  before  trial  on 
application  of  any  party,  unless  the  court  orders  that 
the  Keanng^nddetermiriation  thereof  be  deferred  until 
thecal. 

(e)  Motion  for  More  Definite  Statement.  If  a 
pleading  to  which  a  responsive  pleading  is  permitted  is 
so  vague^rambiguous  that  a  party  cgni'"'^  rpncnn^ly 
be  requiredTo  frame  a  responsive  pleading,  the  party 
may'move  for  a  more  definite  statement  before  in- 
terposing a  responsive  pleading.  The  motion  shall  point 
out  the  defects  c<)mpliiin^3~or  and  the  details  desired. 
If  the  motion  is  granted  and  the  order  of  the  court  is 
not  obeyed  within  10  days  after  notice  of  the  order  or 
within  such  other  time  as  the  court  may  fix,  the  court 
may  strike  the  pleading  to  which  the  motion  was  di- 
rected or  make  such  order  as  it  deems  just. 

(f)  Motion  to  Strike.  Upon  motion  made  by  a  party 
before  responding  to  a  pleading  or,  if  no  responsive 
pleading  is  permitted  by  these  rules,  upon  motion  made 
by  a  party  within  20  days  after  the  service  of  the  pleading 
upon  the  party  or  upon  the  court's  own  initiative  at  any 
time,  the  court  may  order  stricken  frgm  any  pleading 
any  insufficient  defense  or  any  redundant,  immaterial, 
impertinent,  or  scandalous  matter. 

/  (g)  Consolidation  of  Defenses  in  Motion.  A  party 
who  makes  a  motion  under  this  rule  may  join  with  it  any 
other  motions  herein  provided  for  and  then  available  to 


the  party.  If  a  partjpTiakesajnotion  under  thisjiile  but_ 

^  Smits-thferefrom  any  defense  or  objection  then  available 

I     to  the  party  which  tTiis  ruIeTpermits  to  Tje  raised  by 

I     motion,  the  party  shall^  not  thereafter  make  a  motion 

based  on  the  defense  or  objection  so  omitted,  except 

\ a  tnotion  di>  provided  in  subdivlijioii  (IQt^^-tieregf  on 

any  oTfhe  grounds  there  stated, 
/'(h)  Waiver  or  Preservation  of  Certain  Defenses. 
\(1J^A  defense  of  lack  of  jurisdiction  over  the  person, 
improper  venue,  insufficiengy'^  process,  or  insuffi- 
ciency of  service  of  process  is  Waived 

(A)  if  omitted  from  a  motion  in  the  circumstances 
described  in  subdivisioil  (g),  ui  ~ 

(B)  if  it  is  neither  made  by  motion  under  this  rule 
nor  included  in  a  responsTve^eading  or  an  amend- 
ment thereofpermitted  by  Rule  15(a)  tcbeinade  as 
a  matter  ofcourse. 

r  (2)  A  defense.Q£jailure  to  state  a  claim  upon  which 
'  relief  can  be  granted,  a  defensc-ofiailure  io_  join  a  party 
indispensable  under  Rule  19,  and  an  objection  of  failure 
to  state  a  legal  defense  to  a  claim  maybe  madelii  any 
pleading  permitted  or  ordered  under  Rule  7(a),  or  by 
motion  iorjuctgnieiil  uii  ttie^leadin£Sj_OLatriietrial 

on  the_^eTrt5T«;r ' 

/  ■a3)  iyheneverTb^ppears  by  suggestion^of  the  parties 
oj;_P<nerwise"that  the  court  lacks  jurisdiction  of  the 
subject  matter,  the  court  shall  dismiss  "tK  action. 


RULE  13.  Counterclaim  and  Cross-Claim 

(a)  Compulsory  Counterclaims.  A  pleadingshalP? 
ite  as  a  cquuterclaim  any  claim  whixh  at  the  time  oi 


state  ; 


ny  I 

serving  the  pleading  the  ptead^rjja.'r  ggaintt  any  i^ppn-:- 
ing  party,  if  it  arises  out  of  the  transaction  or  occurrence 


tnaTis  the  subject  matter  of  the  opposing  party's  claim 
anJ'doesTiotrequire  for  its  adjndir,itinn  the  presence 
of  third  parties  of  whom  the  court  cannot  acquire  juris- 
diction.  but  the  pleader  need  not  state  the  claim  if 

^(1)  at  the  time  the  actionwas  commenced  the  claim 
was  the  subject  of  another^e"^'"g  acHnn   or 

(2)  the  opposing  party  brought  suit  upon  the  claim 
by  attachment  or  other  process  by  which  the  court  did 
not  acquire  jurisdiction  to  render  a  personal  judgment 
on  that  claim,  and  the  pleader  is  not  stating  any  counter- 
claim under  this  Rule  13.  /""^ 

(b)  Permissive  Counterclaims.  A  pleading  waw 
state  as  a  counterclaim  any  claim  against  an  opposing 
party  not  arisingjjut  of  the  tj^rnsactioiij^r  occurrence^ 
that^fhe  subjectjrnatter  of  the  opposing^garty's  claim. 

(c)  Cbuhterclaim  Exceeding  OpposingClaim.  A 
counterclaim  may  or  may  not  diminish  or  defeat  the 
recovery  sought  by  the  opposing  party.  It  m^y~ctarm 
reh'ei'  exceeding  in  amount  or  different  in  kind  from 
that  sought  in  the  pleading  of  the  opposing  party. 

__  (d)  Counterclaim  Against  the  United  States. 
These  rules  shall  not  be  construed  to  enlarge  beyonol 
the  Umits  now  fixed  by  law  the  right  to  assert  counterl 
claims  or  to  claim  credits  against  the  United  States  on 
an  officer  or  agency  thereof.  ^ 
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(e)  Counterclaim  Maturing  or  Acquired  After 
Pleading.  A  claim  which  either  matured  or  was  ac- 
quired lwthe_£]eadei^jifteriemng~r^tea3m^^ 
with  the  permission  of  the  court,  be  presented  as  a 
counterclaim  by  supplemental  pleading. 

(f)  Omitted  Counterclaim.  When  a  pleader  fails  to 
set  up  a  counterclaim  through  oversight,  inadvertence, 
or  excusable  neglect,  or  when  justice  requires,  the 
pleader  may  byjeave  of  courFseTugjhe  coynterclaim 
by  amendment. 

(g)  Cross^laim  Against  C«- Party.  A  pleading  may 
state  as  a  cross-claim  any  claim  by  one  party  against  a 
co-party  arising  out  of  the  transaction  or  occurrence 
that  is  the  subject  matter  either  of  the  original  action 
or  of  a  counterclaim  therein  or  relating  to  gny  property 
that  is  the  Subject  matter  of  the  original  action.  Such 
cross-claim  may  include  a  claim  that  the  party  against 
whom  it  is  asserted  is  or  may  be  hable  to  the  cross- 
claimant  for  all  or  part  of  a  claim  asserted  in  the  action 
against  the  cross-claimant. 

(h)  Joinder  of  Additional  Parties.  Persons  other 
than  those  made  parties  to  the  original  action  may  be 
made  parties  to  a  counterclaim  or  rrnss-rlaim  in  jiccord- 
ance'witTrthe  provisions  of  Rules  19  and  20. 

(i)  Separate  Trials;  Separate  Judgments.  If  the 
court  orders  separate  trials  as  provided  in  Rule  42(b), 
judgment  on  a  countertJaiimr  cross-claim  may  be  ren- 
dered in  accordance  with,the  terms  of  RTile  54(b)  when 
the  court  has  jurisdiction  so  to  do,  even  iLthe_^laims 
of  the  qpposing  party  have  been  dismissed  or  otherwise 
disposed  of.      ~  ~~ 


RULE  14.  Third-Party  Practice 

(a)  When  Defendant  May  Bring  in  Third  Party. 

At  any  time  after  rpfnmencement  of  the  action  a  de- 
fending_garty,  as  a  tliW-party^ton^ff,  may  cause  a 
summons  and  complainFlo  be  "served-trpcrrr-a-jjerson 
not  a  party  to  the  action  who  is  <^  tnay  be  habl£--to  the 
third-party  plaintitt  tor  ail  or  part  ot  The  plaintiffs  claim 
against  the  third-party  plaintiff  The  third-party  plain tifT 
need  not  obtain  leave  to  make  the  service  if  the  third- 
party "plaintitt  tiles  the  thirrl-party  ronp|pin>_i;)r.t  laffr 
than  IflHays^afterservingttip original  aniwer  Qfherwise 
the  third-party  plaintiff  must  obtain  leave  on  motion 
upon  notice, ta.alLparties  to  the  action.  The  person 
served  with  the  summons  and  third-party  complaint, 
hereinafter  called  the  third-party  defendant,  shall  make 
any  defenses  to  the  third-party  plaintiffs  claim  as  pro- 
vided in  Rule,  12  and  any  counterclaims  against  the 
third-party  plaintiff  and  cross-claims  against  other  third- 
party  defendants  as  provided  in  Rule  13.  The  third- 
party  defendant  may  assert  against  the  plaintiff  any 
defenses  which  the  third-party  plaintifl  has  to  the  plain- 
tiffs claim,  ihe  third-party  defendant  may  also  assert 
any  clamTagainst  the  plaintiff  arising  out  of  the  transac- 
tion or  occurrence  that  is  the  subject  matter  of  the 
plaintiffs  claim  against  the  third-party  plaintiff.  The 
plaintiff  may  assert  any  claim  against  the  third^arty"~ 


defendant  arising  out  of  the  transaction  or  occurrence 
that  is  thelufejec't  matter  of  the  plaintitt  s  claim  against 
the^third-party  plaiiitiff.  and  thelhird-party  defendant 
thereupon  shall  assert  any  defenses  as  provided  in  Rule 
12  and  any  counterclaims  and  cross-claims  as  provided 
in  Rule  13.  Any  party  may  move  to  strike  the  third- 
party  claim,  or  for  its  severance  or  separate  trial.  A  third- 
party  defendant  rnay  proceed  uildei  this  i  ule  against  any 
person  not  a  party  to  the  action  who  is  or  may  be  liable 
to  the  third-party  defendant  for  all  or  part  of  the  claim 
made  in  the  action  against  the  third-party  defendant. 
The  third-party  complaint,  if  within  the  admiralty  and 
maritime  jurisdiction,  may  be  in  rem  against  a  vessel, 
cargo,  or  other  property  subject  to  admiralty  or  mari- 
time process  in  rem,  in  which  case  references  in  this 
rule  to  the  summons  include  the  warrant  of  arrest, 
and  references  to  the  third-party  plaintiff  or  defendant 
include,  where  appropriate,  a  person  who  asserts  a  right 
under  Supplemental  Rule  C(6)(b)(i)  in  the  property 
arrested. 

(b)  When  Plaintiff  May  Bring  in  Third  Party. 
When  a  counterclaini4s-assortcd  againat  a  plaintifY,  the 
plaintiff  may  cause  a  third  party  to  be  brought  in  under 
circumstances  which  under  this  rule  would  entitle  a. 
defendant_to_da.sc5^ 

(crAdmiralty  and  Maritime  Claims.  When  a  plain- 
tiff asserts  an  admiralty  or  maritime  claim  within  the 
meaning  of  Rule  9(h),  the  defendant  or  person  who 
asserts  a  right  under  Supplemental  Rule  C(6)(b)(i),  as 
a  third-party  plaintiff  may  bring  in  a  third-party  defen- 
dant who  may  be  wholly  or  partly  hable,  either  to  the 
plaintiff  or  to  the  third-party  plaintiff,  by  way  of  remedy 
over,  contribution,  or  otherwise  on  account  of  the  same 
transaction,  occurrence,  or  series  of  transactions  or  oc- 
currences. In  such  a  case  the  third-party  plaintiff  may 
also  demand  judgment  against  the  third-party  defen- 
dant in  favor  of  the  plaintiff,  in  which  event  the  third- 
party  defendant  shall  make  any  defenses  to  the  claim 
of  the  plaintiff  as  well  as  to  that  of  the  third-party 
plaintiff  in  the  manner  provided  in  Rule  12  and  the 
action  shall  proceed  as  if  the  plaintiff  had  commenced 
it  against  the  third-party  defendant  as  well  as  the  third- 
party  plaintiff. 


RULE  15.  Amended  and  Supplemental 
Pleadings 

(a)  Amendfnents.  A  party  may  amend_  the  party's 
pleading  once^as  a  matter  of  course  at  any  time  befbrp 
a  responSivS  pleading  is  served  or,  if  the  pleading  is 
one  to  which  no  responsive  pleading  is  permitted  and 
the  action  has  not  been  placed  upon  the  trial  calendar, 
the  party  may  so  amend  it  at  any  time  within  .20  days 
after  it  is  servedCOtherwiSe  a  party  may  amend  the 
party's  pleading  only  by  "leave  of  court  or  by  written 
consent  of  the  adverse  party;  and  leave  shall  be  freely 
giveti-wherr  justice  so  reqaires.  A  party  shall  plead  in 
response  to  an  amended  pleading  within  the  time  re- 
maining for  response  to  the  original  pleading  or  within 
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10  days  after  service  of  the  amended  pleading,  which- 
ever period  may  be  the  longer,  unless  the  court  other- 
wise orders. 

(b)  Amendments  to  Conform  to  the  Evidence. 

When  issue5_not  raised  by  the  pleadings  are  tried  by 
express  or  implied  consent  of  the  parties,  they  shall  be 
treSfed  in  airrespects  as  if  theyJiadJisfirLraised-ia  the 
pleaHTngsr  Such  fimendmcntiof  the  pleadings  as  may 
be~ne'cessar\  In  t  ause  them  to  conform  to  the  evidence 
and  to  raise  tliisc  issues  may_be  made  upon  motioni^of 
any  party  at  any  time,  <s$en  after  judgniebt;  but  failure 
so'to  amend  doer  not  affect  the  result  of  the  trial  of 
these  issues.  If  evidence  is  objected  to  at  the  trial  on 
the  ground  that  it  is  not  within  the  issues  made  by 
the  pleadings,  the  court  may  allow  the  pleadings  to  be 
arnftndedand^ shall  dolo  freely_whe,n  the. presentation 
of-the  merits  of  the  action  will  be  subserved  thereby 
and  the  objecting  party  fails  to  satisfy  the  court  thaLthe 
adini_ssion  of  such  evidence  would  prejudice  the  party 
in  maintaining  the  party's  action  or  defense  upoiTThe 
merits.  The  court  m<iy^rant  a  continuance  to  enable 
the  ob[ecting  partyjo  meet  sucTievideiice. 

(c")  Relation  Back  oTSinenHinents .  An  amendment 
of  a  pleading  relates  back  to  the  date  of  the  original 
pleading  when 

(1)  relation  back  is  pprmingH  by  fhe  law  that  provides 
the  statute  of  limitations  applicable  to  the  action,  or 

(2y~the  claim  or  defense  asserted  in  the  amended 
plparlm^^TQy  ""t"f  t^'P'"""'^'""''  ^^an^arHnn,  nrocriir- 
rence  set  forth  or  attempted  to  be  set  forth  in  the 
original  pleading,  or 

(3)  the  amendment  changes  the  party  or  the  naming 
of  the  party"agajnst  wljonL.a-plaim  is  asserted  if  the 
foregoing  provision  (2)  is  satisfied  and,  within  the  period 
provided  by  Rule  4{m)  for  service  of  the  summons  and 
complaint,  the  party  to  be  brought  in  by  amendment 
(A)  has  received  such  notice  of  the  institution  of 
the  action  thafHTepai^  will  aot~bp.  prejudicedJiL- 
maintaining  a  defense  on_the_nierits,  and 

^.^Tknew  or  should  have,  known-that,  but  for  a 
mistake^conceming  the  identity  of  the  proper  party, 
tfeacfion  would  have  been  brought  against  the  party. 
The  delivery  or  mailing  of  process  to  the  United  States 
Attorney,  or  United  States  Attorney's  designee,  or  the 
Attorney  General  of  the  United  States,  or  an  agency  or 
officer  who  would  have  been  a  proper  defendant  if 
named,  satisfies  the  requirement  of  subparagraphs  (A) 
and  (B)  of  this  paragraph  (3)  with  respect  to  the  United 
States  or  any  agency  or  officer  thereof  to  be  brought 
into  the  action  as  a  defendant. 

(d)  Supplemental  Pleadings.  Upon  motion  of  a 
party  the  court  inay,  upon  reasonable  notice  and  ilpUn 
•such-terms  as  kre  just,  permit  the  party  to  serye_a. 
supplernentafpleading  setting  forth  transactions  or  oc- 
currences or  events  which  have  happene.d_.since_tbe 
date  of  the  pleading  sougtt  to  be  sup£lementgd.  Per- 
missiomnay  be  granted  even  tKougTi  tHe  original  plead; 
ing  is  defective  in  its  statement  ot  a^clafm  for  relief  or 
defeffse.  If  the  court  deems  it  advisablethat  the  adverse 


party  plead  to  the  supplemental  pleading,  it  shall  so 
order,  specifying  the  time  therefor. 


RULE  16.  Pretrial  Conferences;  Schedul- 
ing; Management 

(a)  Pretrial  Conferences;  Objectives.  In  any  ac- 
tion, the  court  may  in  iu  rlkr^gtion  direct  the  attorneys 
for  the  parties  and  any  unrepresented  parties  to  appear 
before  it  for  a  conference  or  conferences  before  trial 
for  such  purposes  as 

(1)  expediting  the  disposition  of  the  action; 

(2)  establishing  early  and~continuing  control  so  that 
the  case  will  not  be  protracted  because  ol  lack  of  man- 
agement; 

(3)  discouragjng^  wasteful  pretrial  activities; 

(4)  improving  the  quality  ot  the  trial  through  more 
thorough  preparation,  and; 

(5)  facilitatingthejettlemant  of  the  case. 

(b)  Scheduling^nd  Planning.  Except  in  categories 
of  actions  exempted  by  district  court  rule  as  inappropri- 
ate, the  district  judge,  or  a  magistrate  judge  when  au- 
thorized by  district  court  rule,  shall,  after  receiviixgjhe 
report  from  the  parties  under  Rule  2^(T)  or  after  con- 
suTting  with  the  attorneys  for  the  parties  and  any  unrep- 
resented parties  by  a  scheduling  conference,  telephone, 
mail,  or  other  suitable  means,  entet-a  scheduling  order 
that  limits  the.iime-' 

tttTiTjomother  parties  and  to  amend  the  pleadings; 

(2)  to  file  motions;  and 

(3)  to  complete  discovery. 

The  scheduling  order  also  may  include 

(4)  modifications  of  the  times  for  disclosures  under 
Rules  26(a)  and  26(e)(1)  and  of  the  extent  of  discovery 
to  be  permitted; 

(5)  the  date  or  dates  for  conferences  before  trial,  a 
final  pretrial  conference,  and  trial;  and 

(6)  any  other  matters  appropriate  in  the  circum- 
stances of  the  case. 

The  order  shall  issue  as  soonjs^pracricableijut  in  any, 
event  vyithin90days-after  the  appearance  of  a  defepdant 
andwifRmTSOdays  after  the  TOmglaintJia^ 
orrardeTendarit.  XscheduleThall  not  be  modified  except 
upon  a  sh'owing  of  goodcausa^d  byTeave  of  the  district 
judge  or,  when  adTfiorized  by  local  rule,  by  a  magistrate 


judge 

(c)  Subjects  for  Consideration  at  Pretrial  Con- 
ferences. At  any  conference  under  this  rule  consider- 
ation may  be  given,  and  the  court  may  take  appropriate 
action,  with  respect  to 

(1)  the  formulation  and  simplification  of  the  issues, 
including  the  elimination  of  frivolous  claims  or  defenses; 

(2)  the  necessity  or  desirability  of  amendments  to 
the  pleadings; 

(3)  the  possibility  of  obtaining  admissions  of  fact  and 
of  documents  which  will  avoid  unnecessary  proof  stipu- 
lations regarding  the  authenticity  of  documents,  and 
advance  rulings  from  the  court  on  the  admissibility  of 
evidence; 
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(4)  the  avoidance  of  unnecessary  proof  and  of  cumula- 
tive evidence,  and  limitations  or  restrictions  on  the  use 
of  testimony  under  Rule  702  of  the  Federal  Rules  of 
Evidence; 

(5)  the  appropriateness  and  timing  of  summary  adju- 
dication under  Rule  56; 

(6)  the  control  and  scheduling  of  discovery,  including 
orders  affecting  disclosures  and  discovery  pursuant  to 
Rule  26  and  Rules  29  through  37; 

(7)  the  identification  of  witnesses  and  documents, 
the  need  and  schedule  for  filing  and  exchanging  pretrial 
briefs,  and  the  date  or  dates  for  further  conferences 
and  for  trial; 

(8)  the  advisability  of  referring  matters  to  a  magistrate 
judge  or  master; 

(9)  settlement  and  the  use  of  special  procedures  to 
assist  in  resolving  the  dispute  when  authorized  by  stat- 
ute or  local  rule; 

(10)  the  form  and  substance  of  the  pretrial  order; 

(11)  the  disposition  of  pending  motions; 

(12)  the  need  for  adopting  special  procedures  for 
managing  potentially  difficult  or  protracted  actions  that 
may  involve  complex  issues,  multiple  parties,  difficult 
legal  questions,  or  unusual  proof  problems; 

(13)  an  order  for  a  separate  trial  pursuant  to  Rule 
42(b)  with  respect  to  a  claim,  counterclaim,  cross-claim, 
or  third-party  claim,  or  with  respect  to  any  particular 
issue  in  the  case; 

(14)  an  order  directing  a  party  or  parties  to  present 
evidence  early  in  the  trial  with  respect  to  a  manageable 
issue  that  could,  on  the  evidence,  be  the  basis  for  a 
judgment  as  a  matter  of  law  under  Rule  50(a)  or  a 
judgment  on  partial  findings  under  Rule  52(c); 

(15)  an  order  establishing  a  reasonable  limit  on  the 
time  allowed  for  presenting  evidence;  and 

(16)  such  other  matters  as  may  facilitate  the  just, 
speedy,  and  inexpensive  disposition  of  the  action. 

At  least  one  of  the  attorneys  for  each  party  participat- 
ing in  any  conference  before  trial  shall  have  authority 
to  enter  into  stipulations  and  to  make  admissions  regard- 
ing all  matters  that  the  participants  may  reasonably 
anticipate  may  be  discussed.  If  appropriate,  the  court 
may  require  that  a  party  or  its  representative  be  present 
or  reasonably  available  by  telephone  in  order  to  consider 
possible  settlement  of  the  dispute. 

(d)  Final  Pretrial  Conference.  Any  final  pretrial 
conference  shall  be  held  as  close  to  the  time  of  trial  as 
reasonable  under  the  circumstances.  The  participants 
at  any  such  conference  shall  formulate  a  plan  for  trial, 
including  a  program  for  facilitating  the  admission  of 
evidence.  The  conference  shall  be  attended  by  at  least 
one  of  the  attorneys  who  will  conduct  the  trial  for  each 
of  the  parties  and  by  any  unrepresented  parties. 

(e)  Pretrial  Orders.  After  any  conference  held  pur- 
suant to  this  rule,  an  order  shall  be  entered  reciting  the 
action  taken.  This  order  shall  control  the  subsequent 
course  of  the  action  unless  modified  by  a  subsequent 
order.  The  order  follovvang  a  final  pretrial  conference 
shall  be  modified  only  to  prevent  manifest  injustice. 


(f)  Sanctions.  If  a  party  or  party's  attorney  fails  to 
obey  a  scheduling  or  pretrial  order,  or  if  no  appearance 
is  made  on  behalf  of  a  party  at  a  scheduling  or  pretrial 
conference,  or  if  a  party  or  party's  attorney  is  substan- 
tially unprepared  to  participate  in  the  conference,  or  if 
a  party  or  party's  attorney  fails  to  participate  in  good 
faith,  the  judge,  upon  motion  or  the  judge's  own  initia- 
tive, may  make  such  orders  with  regard  thereto  as  are 
just,  and  among  others  any  of  the  orders  provided  in 
Rule  37(b)(2)(B),  (C),  (D).  In  lieu  of  or  in  addition  to 
any  other  sanction,  the  judge  shall  require  the  party  or 
the  attorney  representing  the  party  or  both  to  pay  the 
reasonable  expenses  incurred  because  of  any  noncom- 
pliance with  this  rule,  including  attorney's  fees,  unless 
the  judge  finds  that  the  noncompliance  was  substantially 
justified  or  that  other  circumstances  make  an  award  of 
expenses  unjust. 


IV 

PARTIES 


RULE  17.  Parties  PlaintifT  and  Defendant; 
Capacity 

(a)  Real  Party  in  Interest.  Every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest. 
An  executor,  administrator,  guardian,  bailee,  trustee  of 
an  express  trust,  a  party  with  whom  or  in  whose  name 
a  contract  has  been  made  for  the  benefit  of  another, 
or  a  party  authorized  by  statute  may  sue  in  that  person's 
own  name  without  joining  the  party  for  whose  benefit 
the  action  is  brought;  and  when  a  statute  of  the  United 
States  so  provides,  an  action  for  the  use  or  benefit  of 
another  shall  be  brought  in  the  name  of  the  United 
States.  No  action  shall  be  dismissed  on  the  ground  that 
it  is  not  prosecuted  in  the  name  of  the  real  party  in 
interest  until  a  reasonable  time  has  been  allowed  after 
objection  for  ratification  of  commencement  of  the  ac- 
tion by,  or  joinder  or  substitution  of  the  real  party  in 
interest;  and  such  ratification,  joinder,  or  substitution 
shall  have  the  same  effect  as  if  the  action  had  been 
commenced  in  the  name  of  the  real  party  in  interest. 

(b)  Capacity  to  Sue  or  be  Sued.  The  capacity  of 
an  individual,  other  than  one  acting  in  a  representative 
capacity,  to  sue  or  be  sued  shall  be  determined  by 
the  law  of  the  individual's  domicile.  The  capacity  of  a 
corporation  to  sue  or  be  sued  shall  be  determined  by 
the  law  under  which  it  was  organized.  In  all  other  cases 
capacity  to  sue  or  be  sued  shall  be  determined  by  the 
law  of  the  state  in  which  the  district  court  is  held,  except 

(1)  that  a  partnership  or  other  unincorporated  associ- 
ation, which  has  no  such  capacity  by  the  law  of  such 
state,  may  sue  or  be  sued  in  its  common  name  for  the 
purpose  of  enforcing  for  or  against  it  a  substantive  right 
existing  under  the  Constitution  or  laws  of  the  United 
States,  and 

(2)  that  the  capacity  of  a  receiver  appointed  by  a 
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court  of  the  United  States  to  sue  or  be  sued  in  a  court 
of  the  United  States  is  governed  by  Title  28,  U.S.C.  §§ 
754  and  959(a). 

(c)  Infants  or  Incompetent  Persons.  Whenever 
an  infant  or  incompetent  person  has  a  representative, 
such  as  a  general  guardian,  committee,  conservator,  or 
other  like  fiduciary,  the  representative  may  sue  or  de- 
fend on  behalf  of  the  infant  or  incompetent  person.  An 
infant  or  incompetent  person  who  does  not  have  a  duly 
appointed  representative  may  sue  by  a  ne.xt  friend  or 
by  a  guardian  ad  litem.  The  court  shall  appoint  a  guard- 
ian ad  litem  for  an  infant  or  incompetent  person  not 
otherwise  represented  in  an  action  or  shall  make  such 
other  order  as  it  deems  proper  for  the  protection  of] 
the  infant  or  incompetent  person. 


RULE  18.  Joinder  of  Claims  and  RemedJei 

(a)  Joinder  of  Claims.  A  party  asserting  a  claim  to 
relief  as  an  original  claim,  counterclaim,  cross-claim,  or 
third-party  claim,  (fnay  jo$?  either  as  independent  or 
as  alternate  claims,  as  maji^LcIaimvJegal,  equitable,  or 
mantivnp   ■a'j  tTip  party  )i:t;  ag,^^^|]^^  an  opposing  party. 

(b)  Joinder  of  Remedies;  Fraudulent  Convey- 
ances. Whenever  a  claim  is  one  heretofore  cognizable 
only  after  another  claim  has  been  prosecuted  to  a  con- 
clusion, the  two  claims  may  be  joined  in  a  single  action; 
but  the  court  shall  grant  relief  in  that  action  only  in 
accordance  with  the  relative  substantive  rights  of  the 
parties.  In  particular,  a  plaintiff  may  state  a  claim  for 
money  and  a  claim  to  have  set  aside  a  conveyance  fraud- 
ulent as  to  that  plaintiff,  without  first  having  obtained 
a  judgment  establishing  the  claim  for  money. 


RULE  19.  Joinder  of  Persons  Needed  for 
Just  Adjudication  y^  ^x 

(a)  Persons  to  be  Joined  tC^gsi^l»/A  person  who 
is  subject^to^  service  of  procgss^and  whose  joinder  will 
not  deprive  the  court  jif  Jurisdiction  over  the^iibject 
matter  of  the  action  fertrfee  joined  as  a  party  in  the 
action  if  '^ 

(1)  in  the  person's  absence  complete  relief  cannot 
be  accorded  among  those  already  parties,  or 

(2)  the  person  claims  an  interest  relating  to  the  sub- 
ject of  the  action  and  is  so  situated  that  the  disposition 
of  the  action  in  the  person's  absence  may 

(i)  as  a  practical  matter  impair  or  impede  the  per- 
son's ability  to  protect  that  interest  or 

(ii)  leave  any  of  the  persons  already  parties  subject 

to  a  substantial  risk  of  incurring  double,  multiple,  or 

otherwise  inconsistent  obligations  by  reason  of  the 

_^  claimed  interest. 

If  the  person  has  not  been  so  joined,  the_£cuju±-shall 

order  that  the  person  be  made  aparty.  If  the  person 

should  jom  as  a  plmntitt  but  reluses  to  do  so,  the  person 

may  be  made  a  defendant,  or,  in  a  proper  case,  an 

involuntary  plaintiff  If  the  joined  party  objects  to  venue 


and  joinder  of  that  party  would  render  the  vemie  of 
the  action  improper/that  party  shalTbe  dismissed  from 
the  actii 


e  action.. 


Determination  by  Court  Whenever  Joinder 


\Not  Fea«J>Ie.  If  a  person  as  described  in  subdivision 
faK  1  )-( 2)  hereof  rannntj-ie  made  a  party  the  court  shall 
determine  whether  in  equity  and  good  conscience  the 
action  should  proceed  among  the  parties  before  it,  or 
should  be  dismissed,  the  absent  person  being  t^<<'^  re- 
garded as  indispensaye.  The  factors  to  be  considered 
byfhe  OSurfmchlSe:  first,  to  what  extent  a  judgment 
rendered  in  the  person's  absence  might  be  prejudicial 
to  the  person  or  those  already  parties;  second,  the  extent 
to  which,  by  protective  provisions  in  the  judgment,  by 
the  shaping  of  relief,  or  other  measures,  the  prejudice 
can  be  lessened  or  avoided;  third,  whether  a  judgment 
rendered  in  the  person's  absence  will  be  adequate; 
fourth,  whether  the  plaintiff  will  have  an  adequate  rem- 
edy if  the  action  is  dismissed  for  nonjoinder. 

(c)  Pleading  Reasons  for  Nonjoinder.  A  pleading 
asserting  a  claim  for  relief  shall  state  the  names,  if 
known  to  the  pleader,  of  any  persons  as  described  in 
subdivision  (a)(l)-(2)  hereof  who  are  not  joined,  and 
the  reasons  why  they  are  not  joined. 

(d)  Exception  of  Class  Actions.  This  rule  is  subject 
to  the  provisions  of  Rule  23. 


RULE  20.  Permissive  Joinder  of  Parties 
(a)\Certnissij:«J  Joinder.  All  persot^jna^/join  in  one 
action  as  plaintiffs  if  they  assert  any  right  to  relief  jointly, 
severally,  or  in  the  alternative  in  respect  ot  or  arising 
out  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrences  and  if  any  question  of  law 
or  fact  common  to  all  these  persons  will  arise  in  the 
action.  All  persons  (and  any  vessel,  cargo  or  other  prop- 
erty subject  to  admiralty  process  in  rem)  mayj)e-jeifled 
in  ope  action  as  defendants  if  there  is  asserted  against 
them  jointly,  severally,  or  in  the  alternative,  anyright  to 
relief  in  respect  of  or  arising  out  of  the  same  transaction, 
occurrence,  or  series  of  transactions  or  occurrences  and 
if  any  question  of  law  or  fact  common  to  all  defendants 
will  arise  in  the  action.  A  plaintiff  or  defendant  need 
not  be  interested  in  nhtaini^^g  or  defending  against  all 
the  relief  demanded.  Judgment  may  be  giyejLJJoLpne 
or  more  of  the^  plaintiffs  according  to  their  respective 
rights  to  relief  and  against  one  or  more  defendants 
according  to  their  respective  liabilitjesr- 

(b)  Separate  Trials.  The  court  (mgyTnake  such  or- 
ders as  will  prevent  a  party  from  being  embarrassed, 
delayed,  or  put  to  expense  by  the  inclusion  of  a  party 
against  whom  the  party  asserts  no  claim  and  who  asserts 
no  claim  against  the  party,  ■j't^I  may  "r'^T  sf  parate  trials 
or  make  other  orders  to  prevent  delay  or  prejudice. 


RULE  21.  Misjoinder  and  Non-Joinder  of 
Parties 

Misjoinder  of  parties  is  not  ground  for  dismissal  of 
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an  action.  Parties  maj;_bedropped  or  added  W  order 
of  the  court  on  motion  of  anypar^or  of  its  own  initiative 
at  any  stage  oLttifi-actioipiTntbn  siirh  temn'i.as^are  )ust. 
Any  claimagainst  a  party  may  be  severed  and  proceeded 
with  separately. 


RULE  22.   Interpleader 

(1)  Persons  having  claims  against  the  plaintiff  may 
be  joined  as  defendants  and  required  to  interplead  when 
their  claims  are  such  that  the  plaintiff  is  or  may  be 
exposed  to  double  or  multiple  liability.  It  is  not  ground 
for  objection  to  the  joinder  that  the  claims  of  the  several 
claimants  or  the  titles  on  which  their  claims  depend  do 
not  have  a  common  origin  or  are  not  identical  but  are 
adverse  to  and  independent  of  one  another,  or  that  the 
plaintiff  avers  that  the  plaintiff  is  not  liable  in  whole  or 
in  part  to  any  or  all  of  the  claimants.  A  defendant  ex- 
posed to  similar  liabihty  may  obtain  such  interpleader 
by  way  of  cross-claim  or  counterclaim.  The  provisions 
of  this  rule  supplement  and  do  not  in  any  way  limit  the 
joinder  of  parties  permitted  in  Rule  20. 

(2)  The  remedy  herein  provided  is  in  addition  to  and 
in  no  way  supersedes  or  limits  the  remedy  provided  by 
Title  28,  U.S.C.  §§  1335,  1397,  and  2361.  Actions  under 
those  provisions  shall  be  conducted  in  accordance  with 
these  rules. 


RULE  23.  Class  Actions 

(a)  Prerequisites  to  a  Class  Action.  One  or  more 
members  of  a  class  may  sue  or  be  sued  as  representative 
parties  on  behalf  of  all  only  if 

(1)  the  class  is  so  numerous  that  joinder  of  all  mem- 
bers is  impracticable, 

(2)  there  are  questions  of  law  or  fact  common  to  the 
class, 

(3)  the  claims  or  defenses  of  the  representative  par- 
ties are  typical  of  the  claims  or  defenses  of  the  class, 
and 

(4)  the  representative  parties  will  fairly  and  ade- 
quately protect  the  interests  of  the  class. 

(b)  Class  Actions  Maintainable.  An  action  may 
be  maintained  as  a  class  action  if  the  prerequisites  of 
subdivision  (a)  are  satisfied,  and  in  addition: 

(1)  the  prosecution  of  separate  actions  by  or  against 
individual  members  of  the  class  would  create  a  risk  of 

(A)  inconsistent  or  var)'ing  adjudications  with  re- 
spect to  individual  members  of  the  class  which  would 
establish  incompatible  standards  of  conduct  for  the 
party  opposing  the  class,  or 

(B)  adjudications  with  respect  to  individual  mem- 
bers of  the  class  which  would  as  a  practical  matter 
be  dispositive  of  the  interests  of  the  other  members 
not  parties  to  the  adjudications  or  substantially  impair 
or  impede  their  ability  to  protect  their  interests;  or 

(2)  the  party  opposing  the  class  has  acted  or  refused  to 
act  on  grounds  generally  applicable  to  the  class,  thereby 
making  appropriate  fintJ  injunctive  relief  or  corres- 


ponding declaratory  relief  with  respect  to  the  class  as 
a  whole;  or 

(3)  the  court  finds  that  the  questions  of  law  or  fact 
common  to  the  members  of  the  class  predominate  over 
any  questions  affecting  only  individual  members,  and 
that  a  class  action  is  superior  to  other  available  methods 
for  the  fair  and  efficient  adjudication  of  the  controversy. 
The  matters  pertinent  to  the  findings  include: 

(A)  the  interest  of  members  of  the  class  in  individu- 
ally controlling  the  prosecution  or  defense  of  separate 
actions; 

(B)  the  extent  and  nature  of  any  litigation  concern- 
ing the  controversy  already  commenced  by  or  against 
members  of  the  class; 

(C)  the  desirability  or  undesirability  of  concentrat- 
ing the  litigation  of  the  claims  in  the  particular  forum; 

(D)  the  difficulties  likely  to  be  encountered  in  the 
management  of  a  class  action. 

(c)  Determination  by  Order  Whether  Class  Ac- 
tion to  be  Maintained;  Notice;  Judgment;  Actions 
Conducted  Partially  as  Class  Actions. 

(1)  As  soon  as  practicable  after  the  commencement 
of  an  action  brought  as  a  class  action,  the  court  shall 
determine  by  order  whether  it  is  to  be  so  maintained. 
An  order  under  this  subdivision  may  be  conditional, 
and  may  be  altered  or  amended  before  the  decision  on 
the  merits. 

(2)  In  any  class  action  maintained  imder  subdivision 
(b)(3),  the  court  shall  direct  to  the  members  of  the  class 
the  best  notice  practicable  under  the  circumstances, 
including  individual  notice  to  all  members  who  can  be 
identified  through  reasonable  effort.  The  notice  shall 
advise  each  member  that 

(A)  the  court  will  exclude  the  member  from  the 
class  if  the  member  so  requests  by  a  specified  date; 

(B)  the  judgment,  whether  favorable  or  not,  will 
include  all  members  who  do  not  request  exclusion; 
and 

(C)  any  member  who  does  not  request  exclusion 
may,  if  the  member  desires,  enter  an  appearance 
through  counsel. 

(3)  The  judgment  in  an  action  maintained  as  a  class 
action  under  subdivision  (b)(1)  or  (b)(2),  whether  or 
not  favorable  to  the  class,  shall  include  and  describe 
those  whom  the  court  finds  to  be  members  of  the  class. 
The  judgment  in  an  action  maintained  as  a  class  action 
under  subdivision  (b)(3),  whether  or  not  favorable  to 
the  class,  shall  include  and  specify  or  describe  those  to 
whom  the  notice  provided  in  subdivision  (c)(2)  was 
directed,  and  who  have  not  requested  exclusion,  and 
whom  the  court  finds  to  be  members  of  the  class. 

(4)  When  appropriate 

(A)  an  action  may  be  brought  or  maintained  as  a 
class  action  with  respect  to  particular  issues,  or 

(B)  a  class  may  be  divided  into  subclasses  and  each 
subclass  treated  as  a  class,  and  the  provisions  of  this 
rule  shall  then  be  construed  and  applied  accordingly. 

(d)  Orders  in  Conduct  of  Actions.  In  the  conduct 
of  actions  to  which  this  rule  applies,  the  court  may  make 
appropriate  orders: 
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(1)  determining  the  course  of  proceedings  or  pre- 
scribing measures  to  prevent  undue  repetition  or  com- 
plication in  the  presentation  of  evidence  or  argument; 

(2)  requiring,  for  the  protection  of  the  members  of 
the  class  or  otherwise  for  the  fair  conduct  of  the  action, 
that  notice  be  given  in  such  manner  as  the  court  may 
direct  to  some  or  all  of  the  members  of  any  step  in  the 
action,  or  of  the  proposed  extent  of  the  judgment,  or 
of  the  opportunity  of  members  to  signify  whether  they 
consider  the  representation  fair  and  adequate,  to  inter- 
vene and  present  claims  or  defenses,  or  otherwise  to 
come  into  the  action; 

(3)  imposing  conditions  on  the  representative  parties 
or  on  intervenors; 

(4)  requiring  that  the  pleadings  be  amended  to  ehmi- 
nate  therefrom  allegations  as  to  representation  of  absent 
persons,  and  that  the  action  proceed  accordingly; 

(5)  dealing  with  similar  procedural  matters. 

The  orders  may  be  combined  with  an  order  under  Rule 
16,  and  may  be  altered  or  amended  as  may  be  desirable 
from  time  to  time. 

(e)  Dismissal  or  Compromise.  A  class  action  shall 
not  be  dismissed  or  compromised  without  the  approval 
of  the  court,  and  notice  of  the  proposed  dismissal  or 
compromise  shall  be  given  to  all  members  of  the  class 
in  such  manner  as  the  court  directs. 

(f)  Appeals.  A  court  of  appeals  may  in  its  discretion 
permit  an  appeal  from  an  order  of  a  district  court  grant- 
ing or  denying  class  action  certification  under  this  rule 
if  application  is  made  to  it  within  ten  days  after  entry 
of  the  order.  An  appeal  does  not  stay  proceedings  in 
the  district  court  unless  the  district  judge  or  the  court 
of  appeals  so  orders. 


PROPOSED  AMENDMENTS  TO  RULE  23(c),  (e),  (g) 
and  (h) 

The  amendments  reflected  in  Rule  23(c),  (e),  (g),  atui  (h) 
are  scheduled  to  take  effect  on  December  1,  2003,  absent  Con- 
gressional action  to  the  contrary: 

RULE  23.   Class  Actions 

(c)  Determining  by  Order  Whether  to  Certify  a  Class 
Action;  Appointing  Class  Counsel;  Notice  and  Member- 
ship in  Class;  Judgment;  Multiple  Classes  and  Subclasses 

(1)(A)  When  a  person  sues  or  is  sued  as  a  representative 
of  a  class,  the  court  must — at  an  early  practicable  time — 
determine  by  order  whether  to  certify  the  action  as  a  class 
action. 

(B)  An  order  certifying  a  class  action  must  define  tlie 
class  and  the  class  claims,  issues,  or  defenses,  and  must 
appoint  class  counsel  under  Rule  23(g).  (C)  An  order  under 
Rule  23(c)(1)  may  be  altered  or  amended  before  final  judg- 
ment. 

(2)(A)  For  any  class  certified  under  Rule  23(b)(1)  or  (2), 
the  court  may  direct  appropriate  notice  to  the  class. 

(B)  For  any  class  certified  under  Rule  23(b)(3),  the  court 
must  direct  to  class  members  the  best  notice  practicable 
under  the  circumstances,  including  individual  notice  to  all 


members  who  can  be  identified  through  reasonable  effort. 
The  notice  must  concisely  and  clearly  state  in  plain,  easily 
understood  language; 

•  die  nature  of  the  action, 

•  the  definition  of  tlie  class  certified, 

•  the  class  claims,  issues,  or  defenses, 

•  that  a  class  member  may  enter  an  appearance 
through  counsel  if  the  member  so  desires, 

•  that  the  court  will  exclude  from  the  class  any 
member  who  requests  exclusion,  stating  when 
and  how  members  may  elect  to  be  excluded,  and 

•  the  binding  effect  of  a  class  judgment  on  class 
members  under  Rule  23(c)(3). 

(3)  The  judgment  in  an  action  maintained  as  a  class  action 
under  subdivision  (b)(1)  or  (b)(2),  whether  or  not  favorable 
to  the  class,  shall  include  and  describe  those  whom  the  court 
finds  to  be  members  of  the  class.  The  judgment  in  an  action 
maintained  as  a  class  action  under  subdivision  (b)(3),  whether 
or  not  favorable  to  the  class,  shall  include  and  specify  or  de- 
scribe those  to  whom  the  notice  provided  in  subdivision  (c)(2) 
was  directed,  and  who  have  not  requested  exclusion,  and  whom 
tlie  court  finds  to  be  members  of  the  class. 

(4)  When  appropriate  (A)  an  action  may  be  brought  or 
maintained  as  a  class  action  with  respect  to  particular  issues, 
or  (B)  a  class  may  be  divided  into  subclasses  and  each  subclass 
treated  as  a  class,  and  the  provisions  of  this  rule  shall  then  be 
construed  and  applied  accordingly. 

0     o     o     o     o 

(e)  Settlement,  Voluntary  Dismissal,  or  Compromise. 

(1)(A)  The  court  must  approve  any  settlement,  voluntary 
dismissal,  or  compromise  of  the  claims,  issues,  or  defenses  of 
a  certified  class. 

(B)  The  court  must  direct  notice  in  a  reasonable  manner 
to  all  class  members  who  would  be  bound  by  a  proposed 
settlement,  voluntary  dismissal,  or  compromise. 

(C)  The  court  may  approve  a  settlement,  voluntary  dis- 
missal, or  compromise  that  would  bind  class  members  only 
after  a  hearing  and  on  finding  that  the  settlement,  voluntary 
dismissal,  or  compromise  is  fair,  reasonable,  and  adequate. 

(2)  The  parties  seeking  approval  of  a  settlement,  voluntary 
dismissal,  or  compromise  under  Rule  23(e)(1)  must  file  a  state- 
ment identifying  any  agreement  made  in  connection  with  the 
proposed  settlement,  voluntary  dismissal,  or  compromise. 

(3)  In  an  action  previously  certified  as  a  class  action  under 
Rule  23(b)(3),  the  court  may  refuse  to  approve  a  settlement 
unless  it  affords  a  new  opportunity'  to  request  exclusion  to 
individual  class  members  who  had  an  earlier  opportunity  to 
request  exclusion  but  did  not  do  so. 

(4)  (A)  Any  class  member  may  object  to  a  proposed  settle- 
ment, voluntary  dismissal,  or  compromise  that  requires  court 
approval  under  Rule  23(e)(1)(A). 

(B)  An  objection  made  under  Rule  23(e)(4)(A)  may  be 
withdrawn  only  with  the  court's  approval. 

(g)  Class  Counsel. 

(1)  Appointing  Class  Counsel. 

(A)  Unless  a  statute  provides  otherwise,  a  court  that 
certifies  a  class  must  appoint  class  counsel. 

(B)  An  attorney  appointed  to  serve  as  class  counsel  must 
fairly  and  adequately  represent  the  interests  of  the  class. 

(C)  In  appointing  class  counsel,  the  court 
(i)  must  consider: 

•  the  work  counsel  has  done  in  identifying  or  in- 
vestigating potential  claims  in  the  action, 

•  counsel's  experience  in  handling  class  actions. 
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other  complex  litigation,  and  claims  of  the  type 
asserted  in  the  action, 

•  counsel's  knowledge  of  the  applicable  law,  and 

•  the  resources  counsel  will  commit  to  representing 
the  class; 

(ii)  may  consider  any  other  matter  pertinent  to  coun- 
sel's abiUty  to  fairly  and  adequately  represent  the  interests 
of  the  class; 

(iii)  may  direct  potential  class  counsel  to  provide  infor- 
mation on  any  subject  pertinent  to  the  appointment  and 
to  propose  terms  for  attorney  fees  and  nontaxable  costs; 
and  (iv)  may  make  further  orders  in  connection  with  the 
appointment. 
(2)  Appointment  Procedure. 

(A)  The  court  may  designate  interim  counsel  to  act  on 
behalf  of  the  putative  class  before  determining  whether  to 
certify  the  action  as  a  class  action. 

(B)  When  there  is  one  applicant  for  appointment  as  class 
counsel,  the  court  may  appoint  that  applicant  only  if  the 
apphcant  is  adequate  under  Rule  2.3(g)(1)(B)  and  (C).  If 
more  than  one  adequate  apphcant  seeks  appointment  as 
class  counsel,  the  court  must  appoint  the  apphcant  best  able 
to  represent  the  interests  of  the  class. 

(C)  The  order  appointing  class  counsel  may  include  provi- 
sions about  the  award  of  attorney  fees  or  nontaxable  costs 
under  Rule  23(h). 

(h)  Attorney  Fees  Award.  In  an  action  certified  as  a  class 
action,  the  court  may  award  reasonable  attorney  fees  and  non- 
taxable costs  authorized  by  law  or  by  agreement  of  the  parties 
as  follows: 

(1)  Motion  for  Award  of  Attorney  Fees.  A  claim  for  an 
award  of  attorney  fees  and  nontaxable  costs  must  be  made  by 
motion  under  Rule  54(d)(2),  subject  to  the  provisions  of  this 
subdivision,  at  a  time  set  by  the  court.  Notice  of  the  motion 
must  be  served  on  all  parties  and,  for  motions  by  class  counsel, 
directed  to  class  members  in  a  reasonable  manner 

(2)  Objections  to  Motion.  A  class  member,  or  a  party 
from  whom  payment  is  sought,  may  object  to  the  motion. 

(3)  Hearing  and  Findings.  The  court  may  hold  a  hearing 
and  must  find  the  facts  and  state  its  conclusions  of  law  on  the 
motion  under  Rule  52(a). 

(4)  Reference  to  Special  Master  or  Magistrate  Judge. 
The  court  may  refer  issues  related  to  the  amount  of  the  award 
to  a  special  master  or  to  a  magistrate  judge  as  provided  in 
Rule  54(d)(2)(D). 


RULE  23.1.  Derivative  Actions  by  Share- 
holders 

In  a  derivative  action  brought  by  one  or  more  share- 
holders or  members  to  enforce  a  right  of  a  corporation 
or  of  an  unincorporated  association,  the  corporation  or 
association  having  failed  to  enforce  a  right  which  may 
properly  be  asserted  by  it,  the  complaint  shall  be  verified 
and  shall  allege 

(1)  that  the  plaintiff  was  a  shareholder  or  member 
at  the  time  of  the  transaction  of  which  the  plaintiff 
complains  or  that  the  plaintiffs  share  or  membership 
thereafter  devolved  on  the  plaintiff  by  operation  of  law, 
and 

(2)  that  the  action  is  not  a  collusive  one  to  confer 
jurisdiction  on  a  court  of  the  United  States  which  it 
would  not  otherwise  have. 


The  complaint  shall  also  allege  with  particularity  the 
efforts,  if  any,  made  by  the  plaintiff  to  obtain  the  action 
the  plaintiff  desires  from  the  directors  or  comparable 
authority  and,  if  necessary,  from  the  shareholders  or 
members,  and  the  reasons  for  the  plaintiffs  failure  to 
obtain  the  action  or  for  not  making  the  effort.  The 
derivative  action  may  not  be  maintained  if  it  appears 
that  the  plaintiff  does  not  fairly  and  adequately  repre- 
sent the  interests  of  the  shareholders  or  members  simi- 
larly situated  in  enforcing  the  right  of  the  corporation 
or  association.  The  action  shall  not  be  dismissed  or 
compromised  without  the  approval  of  the  court,  and 
notice  of  the  proposed  dismissal  or  compromise  shall 
be  given  to  shareholders  or  members  in  such  manner 
as  the  court  directs. 


RULE  23.2.  Actions  Relating  to  Unincor- 
porated Associations 

An  action  brought  by  or  against  the  members  of  an 
unincorporated  association  as  a  class  by  naming  certain 
members  as  representative  parties  may  be  maintained 
only  if  it  appears  that  the  representative  parties  will 
fairly  and  adequately  protect  the  interests  of  the  associa- 
tion and  its  members.  In  the  conduct  of  the  action  the 
court  may  make  appropriate  orders  corresponding  with 
those  described  in  Rule  23(d),  and  the  procedure  for 
dismissal  or  compromise  of  the  action  shall  correspond 
with  that  provided  in  Rule  23(e). 

RULE  24.  Intervention 

(a)  Intervendon  of  Right.  Upon  timely  application 
anyone  shall  be  permitted  to  intervene  in  an  action: 

(1)  when  a  statute  of  the  United  States  confers  an 
unconditional  right  to  intervene;  or 

(2)  when  the  applicant  claims  an  interest  relating  to 
the  property  or  transaction  which  is  the  subject  of  the 
action  and  the  applicant  is  so  situated  that  the  disposi- 
tion of  the  action  may  as  a  practical  matter  impair  or 
impede  the  applicant's  ability  to  protect  that  interest, 
unless  the  applicant's  interest  is  adequately  represented 
by  existing  parties. 

(b)  Permissive  Intervention.  Upon  timely  applica- 
tion anyone  may  be  permitted  to  intervene  in  an  action: 

(1)  when  a  statute  of  the  United  States  confers  a 
conditional  right  to  intervene;  or 

(2)  when  an  applicant's  claim  or  defense  and  the 
main  action  have  a  question  of  law  or  fact  in  common. 
When  a  party  to  an  action  reUes  for  ground  of  claim  or 
defense  upon  any  statute  or  executive  order  adminis- 
tered by  a  federal  or  state  governmental  officer  or 
agency  or  upon  any  regulation,  order,  requirement,  or 
agreement  issued  or  made  pursuant  to  the  statute  or 
executive  order,  the  officer  or  agency  upon  timely  appli- 
cation may  be  permitted  to  intervene  in  the  action.  In 
exercising  its  discretion  the  court  shall  consider  whether 
the  intervention  will  unduly  delay  or  prejudice  the  adju- 
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dication  of  the  rights  of  the  original  parties. 

(c)  Procedure.  A  person  desiring  to  intervene  shall 
serve  a  motion  to  intervene  upon  the  parties  as  provided 
in  Rule  5.  The  motion  shall  state  the  grounds  therefor 
and  shall  be  accompanied  by  a  pleading  setting  forth 
the  claim  or  defense  for  which  intervention  is  sought. 
The  same  procedure  shall  be  followed  when  a  statute 
of  the  United  States  gives  a  right  to  intervene.  When 
the  constitutionality  of  an  act  of  Congress  affecting  the 
public  interest  is  drawn  in  question  in  any  action  in 
which  the  United  States  or  an  officer,  agency,  or  em- 
ployee thereof  is  not  a  party,  the  court  shall  notify  the 
Attorney  General  of  the  United  States  as  provided  in 
Title  28,  U.S.C.  §  2403.  When  the  constitutionality  of 
any  statute  of  a  State  affecting  the  public  interest  is 
drawn  in  question  in  any  action  in  which  that  State  or 
any  agency,  officer,  or  employee  thereof  is  not  a  party, 
the  court  shall  notify  the  attorney  general  of  the  State 
as  provided  in  Title  28,  U.S.C.  §  2403.  A  party  challeng- 
ing the  constitutionality  of  legislation  should  call  the 
attention  of  the  court  to  its  consequential  duty,  but 
failure  to  do  so  is  not  a  waiver  of  any  constitutional 
right  otherwise  timely  asserted. 

RULE  25.   Substitution  of  Parties 

(a)  Death. 

(1)  If  a  party  dies  and  the  claim  is  not  thereby  extin- 
guished, the  court  may  order  substitution  of  the  proper 
parties.  The  motion  for  substitution  may  be  made  by 
any  party  or  by  the  successors  or  representatives  of  the 
deceased  party  and,  together  with  the  notice  of  hearing, 
shall  be  served  on  the  parties  as  provided  in  Rule  5 
and  upon  persons  not  parties  in  the  manner  provided 
in  Rule  4  for  the  service  of  a  summons,  and  may  be 
served  in  any  judicial  district.  Unless  the  motion  for 
substitution  is  made  not  later  than  90  days  after  the 
death  is  suggested  upon  the  record  by  service  of  a 
statement  of  the  fact  of  the  death  as  provided  herein 
for  the  service  of  the  motion,  the  action  shall  be  dis- 
missed as  to  the  deceased  party. 

(2)  In  the  event  of  the  death  of  one  or  more  of  the 
plaintiffs  or  of  one  or  more  of  the  defendants  in  an 
action  in  which  the  right  sought  to  be  enforced  survives 
only  to  the  surviving  plaintiffs  or  only  against  the  surviv- 
ing defendants,  the  action  does  not  abate.  The  death 
shall  be  suggested  upon  the  record  and  the  action  shall 
proceed  in  favor  of  or  against  the  surviving  parties. 

(b)  Incompetency.  If  a  party  becomes  incompetent, 
the  court  upon  motion  served  as  provided  in  subdivision 
(a)  of  this  rule  may  allow  the  action  to  be  continued 
by  or  against  the  party's  representative. 

(c)  Transfer  of  Interest.  In  case  of  any  transfer  of 
interest,  the  action  may  be  continued  by  or  against  the 
original  party,  unless  the  court  upon  motion  directs 
the  person  to  whom  the  interest  is  transferred  to  be 
substituted  in  the  action  or  joined  with  the  original 
party.  Service  of  the  motion  shall  be  made  as  provided 
in  subdivision  (a)  of  this  rule. 


(d)  Public  Officers;  Death  or  Separation  from 
Office. 

( 1 )  When  a  public  officer  is  a  party  to  an  action  in  his 
official  capacity  and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the  action  does  not 
abate  and  the  officer's  successor  is  automatically  substi- 
tuted as  a  party.  Proceedings  following  the  substitution 
shall  be  in  the  name  of  the  substituted  party,  but  any 
misnomer  not  affecting  the  substantial  rights  of  the 
parties  shall  be  disregarded.  An  order  of  substitution 
may  be  entered  at  any  time,  but  the  omission  to  enter 
such  an  order  shall  not  affect  the  substitution. 

(2)  A  public  officer  who  sues  or  is  sued  in  an  official 
capacity  may  be  described  as  a  party  by  the  officer's 
official  title  rather  than  by  name;  but  the  court  may 
require  the  officer's  name  to  be  added. 


DEPOSITIONS  AND  DISCOVERY 


RULE  26.  General  Provisions  Governing 
Discovery;  Duty  of  Disclosure 

(a)  Required  Disclosures;  Methods  to  Discover 
Additional  Matter. 

(1)  Initial  Disclosures.  Except  in  categories  of  pro- 
ceedings specified  in  Rule  26(a)(1)(E),  or  to  thepxient 
otherwise  stipulated  "r  ^irpi^fi  by  nrHpr  a  par^i_mu5t; 
without  awaiting  a  discovery  request,  provide  to  other 
parties: 

(A)  the  name  and,  if  known,  the  addlESS-and  tele- 
phone number  nf  each  individual  lil<p|y  tn  hnve  dis- 
cmprahle  infopna^nn  th^t  the_tlkdosinp  party  may 
use  to  supporK^ts  claims  or  defensesjymless  solely 
for  impeachmentTKrenllfyiiig  the  sUlSjects  of  the  in- 
formation; 

(B)  a  Qopy_o£,  or  a  description  by  category  and 
location  of,  all  documents,  data  compilations,  and 
trujgihlr  thingi  thnt  nrr  in  the  possession,  custody, 
or  control  of  the  party  and  that  the  disclosing  party 
may  use  to  support  its  claims  or  defenses,  unless 
solely  for  impeachment; 

(C)  a  pompntation  of  any  rategoiy  of  damages 
claimedjjy  the  disclosing  party,  making  available  for 
inspection  and  copying  as  under  Rule  34  the  docu- 
ments or  other  evidentiary  material,  not  privileged 
or  protected  from  disclosure,  on  which  such  compu- 
tation is  based,  including  materials  bearing  on  the 
nature  and  extent  of  injuries  suffered;  and 

(D)  for  inspection  and  copying  as  under  Rule  34 
ciny^jriQ3^irannp  agrppmnnt  under  which  any  person 
carrying  on  an  insurance  business  may  be  liable  to 
satisfy  part  or  all  of  a  judgment  which  may  be  entered 
in  the  action  or  to  indemnify  or  reimburse  for  pay- 
ments made  to  satisfy  the  judgm^it:     ■~■^v^- 

(E)-^he  following  categories  of--piocesings  are 
rTrmntyrnm  initial  diirlri''"'"r  under  Rule  26(a)(1): 
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or  by  deposition  within  the  preceding  four  years. 

(C)  These  disclosures  shaILhe_xnad£_at_tbiL'^''"^^ 
and  in  the  sequence  directed  by  the  court.  In  the 
absence  of  other  directions  Trom  fhecoulTCr  stipula- 
tion by  the  parties,  the  disclosures^  shall  be  made  at 
least  90  days  before  the  trial  date  or  the  daRTTte 
caj&  is'to  be  ready  for  trial  or,  if  the  evidence  is 
intended  solely  to  contradict  or  rebut  evidence  on 
the  same  subject  matter  identified  by  another  party 
under  paragraph  (2)(B),  vdtJiiiiSOdays^ter  the  dis- 
closure made  by  the  other  party.  The^arties  shall 
supplement  These  disclosures  when  required  under 
subdivision  (e)(1). 

(3)  Pretrial  Disclosures.  In  addition  to  the  disclosures 
required  by  Rule  26(a)(1)  and  (2),  a  partyjmistpnJiide 
to  other  parties  and  promptly  file  with  the  court  the 
following^mformation_regarding^. the  evidence  that  it 
may  present  at  trialjather  than  solely  for  impeachment: 

(a)  the  Jiame-and,  if  not  previously  provided,  the 
address  and  telephone  number  of  each  witness,  sepa- 
rately identifying  those  whom  the  party  expects  to 
present  and  those  whom  the  party  may  call  if  the 
need  arises; 

(B)  the  designation  of  those  witnesses  whose  testi- 
mony is  expected  to  be  presented  by  means  of  a 
deposition  and,  if  not  taken  stenographically,  a  tran- 
script of  the  pertinent  portions  of  the  deposition  testi- 
mony; and 

(C)  an  appropriate  identification  of  each_dQClunent 
or  othei^_exhiiiir  including  summaries  of  other  evi- 
dence, separately  identifying  those  which  the  party 
expects  to  offer  and  those  which  the  party  may  offer 
if  the  need  arises. 

Unless  otherwise  directed  by  the  court,  these  disclo- 
sures must  be  madejj  least  30  days  before  trial.  Within 
14  days  thereafter,  unless  a  different  time  is  specified 
by  the  court,  a  party  may  serp  nnH  prnmptlv  f\\f  n  liit 
disclosing  (i)  any  oT5Jections_to_the  use  under  Rule  32(a) 
of  a  deposition  designated  by  another  party  under  Rule 
26(a)(3)(B),  and  (ii)  any  objection,  together  with  the 
grounds  therefor,  that  may  be  made  to  the  admissibility 
of  materials  identified  under  Rule  26(a)(3)(C).  Objec- 
tions not  so  disclosed,  other  than  objections  under  Rules 
402  and  4U3  ot  the  Federal  Rules  of  Evidence,  are 
waived  unless  excused  by  the  court  for  ^nnd  oaiKie . 

(4)  Form  of  Disclosures.  Unless  the  court  orders  oth- 
erwise, all  disclosures  under  Rules  26(a)(1)  through  (3) 

testimony,  be  accompanied  by  a  written  report  pre-  /^-wust  be  made  in  writing,  signed,  and  served. 
pare^an4  signed  by  the  witness.  The  reporfsKatl  /        (5)  Methods  to  Discover  Additional  Matter.  Parties 


(i)  an  action  for  review  on  an  adminislxative 
record: 

(ii)  a  petition  for  haJieaS-CQipus  or  other  pro- 
ceeding to  challenge  a  criminal  conviction  or  sen- 
tence; 

(iii)  an  action  hroiip;ht  without  counsel  by  a  per- 
son in  custody  of  the  United  States,  a  state,  or  a 
state  subdivision; 

(iv)  an  action  to  enforce  or  quash  an  administra- 
tive ^summons  or  subpoena; 

(v)  an  action  by  the  United  States_to  recover 
benefit  payments; 

(vi)  an  action  by  the  United  States  to  collect  on 
a  student  loan  guaranteed  by  the  United  States; 

(vii)  a  proceeding  ancillary  to  proceedings  in 
other  courts;  and 

(viii)  an  action  to  enforce  an  arbitration  award. 
These  disclosures  miis^e  made^at^^.withi"  ^^  ^^ys 
after  the  Rule  26(f)  conference^mlesg 
is  set  by  stipulation  or  court  order,  or/unlessja  party 
objects_during  the  conference  that  ininal-disclosures 
are  not  appropriate  in  the  circumstances  of  the  action 
and  states  the  objection  in  the  Rule  26(0  discovery 
plan.  In  ruhng  on  the  objection,  the  court  must  deter- 
mine what  disclosures — if  any — are  to  be  made,  and 
set  the  tirne  tor  disclosure.  Any  party  first  served  or 
otherwise  joined  after  the  Rule  26(0  conference  must 
make  these  disclosures  within  30  days  after  being  served 
or  joined  unless  a  different  time  is  set  by  stipulation  or 
rniirt  order.  A  party  must  make  its  initial  disclosures"! 
based  on  the  information  then  reasonably  available  to 
it  and  is  not^xcu^sedjromjmaking  its  disclosures  because 
it  has  not  fully  completed  its  investigation  ofThe^ase  or 
because  it  challenges  the  sufficiency  of  another  party's 
disclosures  or  because  another  party  has  not  made  its 
disclosures. 

(2)  Disclosure  of  Expert  Testimony . 

(A)  In  addition  to  th^jji^losures  required  by  para- 
graph (1),  a  party  shall  discIose^6  other  parties  the 
identity-of  _any  person  who  may  be  used  at  trial  to 
present  evideace  under  Rules  702,  703,  or  705  of 
the  Federal  Rules  of  Evidence. 

(B)  Except  as  otherwise  stipulated  or  directed  by 
the  court,  this  disclosure  shall,  with  respect  to  a  wit- 
ness who  is  retained  or  specially  employed  to  provide 
expert  testimony  in  the  case  or  whose  duties  as  an 
employee  of  the  party  regularly  involve  giving  expert 


contain  a  complete  statemenl  of  all  opinjoDS-te  be 
expressed  and  the  basis  and  reasons  therefor;  the 
data  or  otTier  information  considerecMsy  the  witness 
in  forming  the  opinions;  any  exhibits  to  be  used  as 
a  summary  of  or  support  for  the  opinions;  the  qualifi-j 
cations  of  the  witness,  including  a  list  of  all  publica-l 
tions  authored  by  the  witness  within  the  preceding 
ten  years;  the  compensation  to  be  paid  for  the  study 
and  testimony;  and  a  listing  of  any  other  cases  in 
which  the  witness  has  testified  as  an  expert  at  trial 


may  obtain  discovery  by  one  or  more  of  the  following 
methods:  depositions  upon  oral  examination  or  written 
questions;  wnttei'i  iTlterrogatories;  production  of  docu- 
ments or  things  or  permission  to  enter  upon  land  or 
other  property  under  Rule  34  or  45(a)(  1  )(C ),  for  inspec- 
tion and  other  purposes;  physicjLand_iliental  examina- 
tions; and  requests  for  aarnission. 

(b)  Discovery  Scope  and  Limits.  UnlessjjtliErwise 
limited  by  order  of  the  court  in  accordance  with  these 
rules,  the  scope  of  discovery  is  as  follows: 
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(1)  /n  Genera/.  Earties-mav  obtain  discovery  regard- 
matter./not  privilegeg)  that  is  relevant  toTFie 

^1*^  \_  claim  or  detense"~«t5«y-panyr  including  IHeexistence, 
/^  desCfiption,  nature,  custot^'TT^ondition,  and  location  of 

^  any  books,  documents,  or  other  tangible  things  and  the 

identity  and  location  of  persons  having  knowledge  of 
any  discoverable  matter.  For  good  cause,  the  court  may 
order  discovery  of  any  matter  relevant  to  tKe~subject 
matter^nvolved  _in_tbeaction.  melev^t  information 
need  not  be  a^mfsstble^  the  trTaTn  the  discovery 
appears  reasonabl)?~cakrtilated  to  lead  to  the  discovery 
of  admissible  evidence.  All  discovery  is  subject  to  the 
limitations  imposed  by  Rule  26(b)(2)(i),  (ii),  and  (iii). 

(2)  Limitations  By  order,  the  court  may  alter  the 
limits  in  thesfi-rules  on  the  number  of  deposinofisand 
interrogatories  or  the  length  of  depositions  under  Rule 
30.  By  or<ler  or  local  rule,  the  court  may  also  limit  the 
number  of  requests  under  Rule  36.  The  frequency  or 
extent  of  use  of  the  discovery  methods  otherwise  per- 
mitted under  these  rules  and  by  any  local  rule  shall  be 

(~~tmited  by  the  court  if  it  determines  that:  (i)  the  discov-- 
I     ery  sought  is  unreasonably  cumulative  or  duplicative, 
I      or  is  obtainable  from  some  other  source  that  is  more 
I     convenientTless  burdensome,  or  less  expensive;  (ii)  the 
1      party  seeking  discovery  has  had  ample  opportunity  by 
/       discovery  in  the  action  to  obtain  the  information  sought; 
/       or  (iii)lhe  burdenjjrexggnse  of  the  proposed  discovery 
outweighs  its  likely  benefit,  taking  into  account  the 
needsTSfrhe  case,  the  amount  in  controversy,  the  par- 
ties' resources,  the  importance  of  the  issues  at  stake 
in  the  litigation,  and  the  importance  of  the  proposed  - 
discovery  in  resolving  the  issues.  The  court  may  act  upon 
its  own  initiative  after  reasonable  notiT^e  pr  piir<!iiant  toj, 
a  motiorL.«ndei-^ule_26(ck---    \KjO{V^    Pj^cmP 

("^Subject  tdt 


{SfTrial  freparatiQu^MateriaW.  Subject  ttj  the  provi 

/  sions-ofsub^^^sion  (b)(4)  of  this  rule,  a  party  may  obtain 

/     discovery  of  documents  and  tangible  things  otherwise 

/        discoverable  jinder  subdivision  (b)(1)  of  this  rule  and 

I         prepared  in  anticipation  of  litigation  or  for  trial  by  or 

I        for  another  party  or  by  or  for  that  other  party TfSpresen- 

V      tative  (including  the  other  party's  attorney,  consultant 

\surety,  indemnitor,  insurer,  or  agent)  onl 

incr  that  the  partyy^t^l^np  rlio^"- "■■-;' h'ly^'^'gtanHal  ^p^rl 


mgtiiat  tr 

of^Hernatenals  itTthe  preparation  of  tKe  party's  case 
and" that  the  party  is  unable  without  undue  hardship  to 
obtain  the  substantial  j;quivalent  of  the  materials  by 
other  means.  In  ordering  chscovery  of  such  materials 
the  required  showing  has  been  made,  the  court 
jrptect  against  disclosure  of  the  mental  impres- 
fTs,  conclusions,  opinions,  or  legal  theorieToTan  attor- 
ney or  other  representattve  ofirpraTTy  concernipg-the 
litigation.  ^ — n^ 

'PC^'^  may  obtain  ^withouy  the  required  showing  a 
stateniei^t  concerning  meacHon  or  its  subiect  matter 
preyionsly  madejiyjliat  party.  Upon  request,  a  person 
<5ol_d58rty  may  obtarrTwitROut  the  required  showing  a 
statement  concerning  the  action  or  its  subject  matter 
previously  made  by  that  person.  If  the  request  is  re- 
fused, the  person  may  move  for  a  court  order.  The 


provisions  of  Rule  37(a)(4)  apply  to  the  award  of  ex- 
penses incurred  in  relation  to  the  motion.  For  purposes 
of  this  paragraph,  a  statement  previously  made  is 

(A)  a  ytltteh  statemggt  signed  or  otherwise 
adopted  or  aj)proved  by  the  person  making  it,  or 

(B)  <SfenograpTuc;  mechanical,  electrical,  or  other 
recording,  or  a  transcription  thereof,  which  is  a  sub- 
stantialjy  verbatim  recital  of  an  oral  statement  by  the 
person  making  it  and  contemporaneously  recorded. 

(4)  Trial  Preparation:  Experts. 

(A)  A  partvjnay  depose  any  person  whn  ha<:  hppn 
identified  as  an  expert  whose  opinions  may  be  pre- 
sented at  triaT.  It  a  ?eport  from  the  expert  is  required 
under  subdivision  (a)(2)(B),  the  deposition  shall  not 
be  conducted  until  after  the  report  is  provided. 

(B)  A^  paity  mayTthTTragh'Tiiterrogatories  or  by 
deposition,  discover  facts  known  or  opinions  held  by 
an  expert  who  has  been  retained  or  specially  em- 
plbyed^ljy  another  party  in  anticipation  of  litigation 
or  preparation  for  trial  and^;whoJs^  not  expected  to 

— I  be  called  as  a  witness  at  triaf,  only  aji^rovided  in  Rule 

/  35(b)  or  upon  a  showing  of  exceptional  circumstances 

under  which  it  is  impracticable  tor  the  party  seeking 

discovery  to  obtain  facts  or  opinioris^oinhe^me 

subject  by'other  means. 

(C)  (Untesp  manifest  injustice  would  result, 
(i)  the  court  shall  require  that  the  party  seeking 

discovery  pay  the  expert  a^reasonable  fee  for  time 
spent  in  responding  to  discovery  under  this  suFdi- 
vision;  and 
-J  (ii)  with  respect  to  discovery  obtained  under 

subdivision  (b)(4)(B)  of  this  rule  the  court  shall 
require  the  party  seeking  discovery  to  pay  the  other 
party  a  fair  portion  of  the  fees  and  expenses  reason- 
ablyjncurred  ^yliie  latter  partyia  ohtainingJacts 
and  opinions  from  tha-expert. 

(5)  Claims  of  Privilege  or  Protection  of  Trial  Prepara- 
tion MaferiflZs^When  a  party  withholdsinformation  oth- 
itfwisp  rl i SCO vp ra bfe-  under  these  rules  by  clairningihatit 
isgrivileged  or  subject  to  protection  as  trial  preparation 
material,  the  party  shajl  make  the  claim  expressly  and 
shall  describe  the  nature  of  the  documents,  communica- 
tions, or  things  not  produced  or  disclosed  in  a  manner 
that,  without  revealing  information  itself  privileged  or 
protected,  wiTTenable  other  parties  to  assess  the  applica- 
bility  of  the  privilege  or  protection. 

(c)  Protective  Orders.  Upon  motion  by  a  party  or 
by  the  person  from  whom  discovery  is  sought,  accompa- 
nied by  a  certification  that  the  movant  has  in  good  faith 
1  conferred  or  attempted  to  confeT^vyith  other  affected 
1  parties  in  an  effort  to  resolve  the  dispute  without  court 
.action,  and  for  good  cause  shown,  the  court  in  which 
the  action  is  penchng  or  alternatively,  on  matters  relating 
to  a  deposition,  the  court  in  the  district  where  the 
deposition  is  to  be  taken  may  malceTany  order  which 
justice  requires  fo^rotect  a  partyoFpeTSDll  from  auiioy- 
£^ce,  embarrassment,  oppression,  or  undue_tmnlpn  or 
toaease,  including  one  or  more  of  the  following: 
I    (I)  that  th^  disclosure  or  discovery  not  be  had; 
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(2)  that  the  disclosure  or  discovery  may  be  had  only 
on  specified  terms  and  conditions,  including'a  designa- 
tion oTftlc  tiiMC  01  pluee; 

(3)  that  the  discovery  may  be  had  only  byajnetiwadof 
di5C©veiy_Qther  than  that  selected  by  the  party  seeking 
discovery; 

(4)  that  certain  matters  not  be  inquired  into,  or  that 
the  scope  of  the  discToiure  or  discovery  be  limited  to 
certain  matters; 

(5)  that  discovery  be  conducted  with  no  one  present 
except-pfits_gnsjlesignated_by  the  court; 

(6)  that  a  deposition,  aft^rT55tTig  seajed^beogened 
only  by  order  of  the  court; 

(7)  that  a  trade  secret  or  other  confidential  research, 
developrriSrrtT-er  commercial  information  jiot  be  re- 
vealed or  be  revealed  only  in  a  designated  \v^^r"arrd 

(SHkaLtiie-parlies  simultaneously  file  specified  docu- 
ments or  information  enclosed  in  sealed  envelopes  to 
be  opened  as  directed  by  the  court. 
If  the  motion  for  a  protective  order  is  denied  in  whole 
or  in  part,  the  court  may,  on  such  terms  andranditions 
as  are  just,  order  that  any  party  or  other  person  provide 
or  permit  c^scoMsry.  The  provisions  of  Rule  37(a)(4) 
appTy  to  tTie  award  of  expenses  incurred  in  relation  to 
the  motion. 

(d)  Timing  and  Sequence  of  Discovery.  Except 
in  categories  of  proceedings  exempted  from  initial  dis- 
closure under  Rule  26(a)(1)(E),  or  when  authorized 
under  these  rules  or  by  order  or  agreement  of  the 
parties,  a  party  rnay  not  seek  .discftvpry  frnrn  nnvsnnrrp 
before  the  pfiTTiri  havp  rnnffrred  iiT  requirFfrpy"Rulf 


26{I2iU{flesi  the  court  upon  motion,  for  the  conve- 
nience oiparties  ana  witnesses  and  in  the  interests  of 
justice,  orders  otherwise,  methods  of  discoverymay 
be  used  in  any  sequence,  and  the  fact  that  a  party  is 
conducting  discovery,  whether  by  deposition  or  other- 
wise, does  not  operate  to  delay  any  other  party's  dis- 
covery. 

(e)  Supplementation  of  Disclosures  and  Re- 
sponses. A  party  who  has  made  a  disclosure  under 
subdivision  (a)  or  responded  to  a  request  for  discovery 
with  a  disclosure  or  response  is  under  a  duty  to  supple- 
ment or  correct  the  disclosure  or  response  to  include 
information  thereafter  acquired  if  ordered  by  the  court 
or  in  the  tollowing  circumstances: 

(1)  A  party  is  under  aUuty  to  supplement  at  appro- 
priate intervals  its  disclosures  under  subdivision  (a)  if 
the  party  learns  that  in  some  material  respect  the  infor- 
mationdTsclosed  is  incomplete  or  incorrect  and  if  the 
additional  or  corrective  informatioifTiasiiot  otherwise 
been  made  known  to  the  other  parties  during  the  discov- 
ery process  or  in  writing.  With  respect  to  testimony 
of  an  expert  from  whom  a  report  is  required  under 
subdivision  (a)(2)(B)  the  duty  extends  both  to  informa- 
tion contained  in  the  report  and  to  information  provided 
through  THeposition  of  the  expert,  and  any  additions 
or  other  changes  to  this  information  shall  be  disclosed 
by  the  time  the  party's  disclosures  under  Rule  26(a)(3) 
are  due. 


(2)  A  party  is  under  a  duty  seasonably  to  amend  a  prior 
response  to  an  interrogatory,  request  for  production,  or 
rrqiinMnr  ndmi'i'iinn  ff  the  party  learns  that  the  re- 
sponse is  insome  material  respect  incomplete  or  incor- 
rect  amTiT  the  additional  or  corrective  information  has 
not  otherwise  been  made  known  to  the  other  parties 
during  the  discovery  process  or  in  writing. 

(0  Conference  of  Parties;  Planning  for  Discov- 
ery. Except  in  categories  of  proceedings  exempted  from 
initial  disclosure  under  Rul£^(a)(l)(E)  or  when  other- 
wise ordered,  the  partie^mus?)  as  soon  as  pracfacable 
and  in  a?iy"event  at  least  ZJ-tJaysbefpre  a  srheHnlinor 
prmferenre  is  held  nr  a  srhednlin^  order  is  Hue  nnrler 
Rnte  lb(b),  COnfefto  consider  the  nature  andbasis  of 
their  claims  and  defenses  and  the  possibilities  ior  a 
prompt  settlement  or  resolutionjj£-tlie_cagg,  to  make 
or  arrange  for  the  discjosuresjequired  by  Rule  26(a}^l ) , 


and  to  develop  a  proposed  discovery  plarithat  inoicates 
the  parties'  views  and  proposals  concerning: 

(1)  what  changes  should  be  made  in  the  timing,  form, 
or  requirement  ToFdisclosures  un3er  Rule  26(a),  includ- 
ing  a  statement  as  To"  when  Hisclosures  under  Rule 
26(a)(1)  were  made  or  will  be  made; 

(2)  the  subjects  on  which  discovery  may  be  needed, 
when  discovery  should  be  completed,  and  whether  dis- 
covery should  be  conducted  in  phases  or  be  limited  to 
or  focused  upon  particular  issues; 

(3)  whatchanges  should  be  made  in  the  limitations 
on  discovery  imposed  under  these  rules  or  by  local  rule, 
and  what  other  hmitations  should  be  imposed;  and 

(4)  any  other  orders  that  should  be  entered  by  the 
court  under  Rule  26(c)  or  under  Rule  16(b)  and  (c). 

The  attorneys  of  record  and  all  unrepresented  parties 
that  have  appeared  in  the  case  are  jointly  responsible 
for  arranging  the  conference,  for  attempting  in  good 
faith  to  agree  on  the  proposed  discovery  plan,  and  for 
submitting  to  the  cnnrt  within  H  '^^y  •■fr'^''  f^"  "nnfar- 
ence  a  written  report  outlining  the  plan.  A  court  may 
order  that  ttie  parties  or  attorneys  attend  the  conference 
in  person.  If  necessary-  to  comply  with  its  expedited 
schedule  for  Rule  16(b)  conferences,  a  couit^tnavtiy 
local  rule  (i)  require  that  the  conference  between  the 
parties  occur  fewer  than  21  days  before  the  scheduling 
conferencelsTield  or  a  scheduling  order  is  due  under 
Rule  16(b),  and  (ii)  require  that  the  written  report  out- 
lining the  discovery  plan  jje  filed  fewer  than  14  days 
after  the  conference  between  the  parties,  or  excuse  the 
parties  from  submitting  a  written  report  and  permit 
thenrto  report  orally  on  their  discovery  plan  at  the  Rule 
16(b)  conference. 

(g)  Signing  of  Disclosures,  Discovery  Requests, 
Responses,  and  Objections. 

(1)  Every  disclosure  made  pursuant  to  subdivision 
(a)(1)  or  subdivision  (a)(3)  shall  be  signed  by  at  least 
one  attorney  of  record  in  the  attorney's  individual  name, 
whose  address  shall  be  stated.  An  unrepresented  party 
shall  sign  the  disclosure  and  state  the  party's  address. 
The  signature  of  the  attorney  or  .jjarty^  constitutes  a 
certification  that  to  the  best  of  the  signer's  knowledge, 
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information,  and  belief,  formed  after  a  reasonable  in- 
quiry, the  disclosure  is  complete  and  correct  as  of  the 
time  it  is  made. 

(2)  Every  discovery  request,  response,  or  objection 
made  by  a  party  represented  by  an  attorney  shall  be 
signed  by  at  least  one  attorney  of  record  in  the  attorney's 
individual  name,  whose' address  shall  be  stated.  AjLun- 
represented  party  shall  sign  the  request,  response,  or 
objection  and  state  the  party's  address.  The  signature 
of  the  attorney  or  party  constitutes  a  certification  that 
to  the  best  of  the  signer's  knowledge,  information,  and 
belief,  formed  after  a  reasonable  inquiry,  the  request, 
response,  or  objection  is: 

(A)  consistent  with  these  rules  and  warranted_l)y 
existing  law  or  a  goodiaith  argument  for  the  exten- 
sion, modification,  or  reversal  of  existing  law; 

(B)  not  interposed  for  any  improper  purpose,  such 
as  to  harass  or  to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation;  and 

(C)  not  unreasonable  or  unduly  burdensome  or 
expensive,  given  the  needs  of  the  case,  the  discovery 
already  had  in  the  case,  the  amount  in  controversy, 
and  the  importance  of  the  issues  at  stake  in  the  litiga- 
tion. 

If  a  request,  response,  or  objection  is  not  signed,  it 
shall  be  stricken  unless  it  is  signed  promptly  alter  the 
omission  is  called  to  the  attention  of  the  party  making 
the  request,  response,  or  objection,  and  a  party  shall 
not  be  obligated  to  take  any  action  with  respect  to  it 
until  it  is  signed. 

(3)  If  without  substantial  justification  a  certification 
is  made  in  violation  of  the  rule,  the  court,  upon  motion 
or  upon  its  ovim  initiative,  shall  impose  upon  the  person 
who  made  the  certification,  the  party  on  whose  behalf 
the  disclosure,  request,  response,  or  objection  is  made, 
or  both,  an  apgropnat£.sanclio%-which  may  include  an 
order  to  pay  the  amount  of  the  reasonable  expenses 
incurred  because  of  the  violation,  including  a  reasonable 
attorney's  fee. 


RULE  27.  Depositions  Before  Action  or 
Pending  Appeal 

(a)  Before  Action. 

( I )  Petition.  A  person  who  desires  to  perpetuate  testi- 
mony regarding  any  matter  that  may  be  cognizable  in 
any  court  of  the  United  States  may  file  a  verified  petition 
in  the  United  States  district  court  in  the  district  of  the 
residence  of  any  expected  adverse  party.  The  petition 
shall  be  entitled  in  the  name  of  the  petitioner  and  shall 
show: 

1,  that  the  petitioner  expects  to  be  a  party  to  an 
action  cognizable  in  a  court  of  the  United  States  but  is 
presently  unable  to  bring  it  or  cause  it  to  be  brought, 

2,  the  subject  matter  of  the  expected  action  and  the 
petitioner's  interest  therein, 

3,  the  facts  which  the  petitioner  desires  to  estabhsh 
by  the  proposed  testimony  and  the  reasons  for  desiring 
to  perpetuate  it. 


4,  the  names  or  a  description  of  the  persons  the 
petitioner  expects  will  be  adverse  parties  and  their  ad- 
dresses so  far  as  known,  and 

5,  the  names  and  addresses  of  the  persons  to  be 
examined  and  the  substance  of  the  testimony  which  the 
petitioner  expects  to  elicit  from  each,  and  shall  ask  for 
an  order  authorizing  the  petitioner  to  take  the  deposi- 
tions of  the  persons  to  be  examined  named  in  the  peti- 
tion, for  the  purpose  of  perpetuating  their  testimony. 

(2)  Notice  and  Service.  The  petitioner  shall  thereafter 
serve  a  notice  upon  each  person  named  in  the  petition 
as  an  expected  adverse  party,  together  with  a  copy  of 
the  petition,  stating  that  the  petitioner  will  apply  to  the 
court,  at  a  time  and  place  named  therein,  for  the  order 
described  in  the  petition.  At  least  20  days  before  the 
date  of  hearing  the  notice  shall  be  served  either  within 
or  without  the  district  or  state  in  the  manner  provided 
in  Rule  4(d)  for  service  of  summons;  but  if  such  service 
cannot  with  due  diUgence  be  made  upon  any  expected 
adverse  party  named  in  the  petition,  the  court  may 
make  such  order  as  is  just  for  service  by  publication  or 
otherwise,  and  shall  appoint,  for  persons  not  served  in 
the  manner  provided  in  Rule  4(d),  an  attorney  who 
shall  represent  them,  and,  in  case  they  are  not  otherwise 
represented,  shall  cross-examine  the  deponent.  If  any 
expected  adverse  party  is  a  minor  or  incompetent  the 
provisions  of  Rule  17(c)  apply. 

(3)  Order  and  Examination.  If  the  court  is  satisfied 
that  the  perpetuation  of  the  testimony  may  prevent  a 
failure  or  delay  of  justice,  it  shall  make  an  order  desig- 
nating or  describing  the  persons  whose  depositions  may 
be  taken  and  specifying  the  subject  matter  of  the  exami- 
nation and  whether  the  depositions  shall  be  taken  upon 
oral  examination  or  written  interrogatories.  The  deposi- 
tions may  then  be  taken  in  accordance  with  these  rules; 
and  the  court  may  make  orders  of  the  character  pro- 
vided for  by  Rules  34  and  3.5.  For  the  purpose  of 
applying  these  niles  to  depositions  for  perpetuating  tes- 
timony, each  reference  therein  to  the  court  in  which 
the  action  is  pending  shall  be  deemed  to  refer  to  the 
court  in  which  the  petition  for  such  deposition  was  filed. 

(4)  U.se  of  Deposition.  If  a  deposition  to  perpetuate 
testimony  is  taken  under  these  rules  or  if,  although  not 
so  taken,  it  would  be  admissible  in  evidence  in  the 
courts  of  the  state  in  which  it  is  taken,  it  may  be  used 
in  any  action  involving  the  same  subject  matter  subse- 
quently brought  in  a  United  States  district  court,  in 
accordance  with  the  provisions  of  Rule  32(a). 

(b)  Pending  Appeal.  If  an  appeal  has  been  taken 
from  a  judgment  of  a  district  court  or  before  the  taking 
of  an  appeal  if  the  time  therefor  has  not  expired,  the 
district  court  in  which  the  judgment  was  rendered  may 
allow  the  taking  of  the  depositions  of  witnesses  to  per- 
petuate their  testimony  for  use  in  the  event  of  further 
proceedings  in  the  district  court.  In  such  case  the  party 
who  desires  to  perpetuate  the  testimony  may  make  a 
motion  in  the  district  court  for  leave  to  take  the  deposi- 
tions, upon  the  same  notice  and  service  thereof  as  if 
the  action  was  pending  in  the  district  court.  The  motion 
shall  show 


23 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


Fed.  R.  Civ.  P.  30 


(1)  the  names  and  addresses  of  persons  to  be  exam- 
ined and  the  substance  of  the  testimony  which  the  party 
expects  to  ehcit  from  each; 

(2)  the  reasons  for  perpetuating  their  testimony. 

If  the  court  finds  that  the  perpetuation  of  the  testimony 
is  proper  to  avoid  a  failure  or  delay  of  justice,  it  may 
make  an  order  allowing  the  depositions  to  be  taken  and 
may  make  orders  of  the  character  provided  for  by  Rules 
34  and  35,  and  thereupon  the  depositions  may  be  taken 
and  used  in  the  same  manner  and  under  the  same 
conditions  as  are  prescribed  in  these  rules  for  deposi- 
tions taken  in  actions  pending  in  the  district  court. 

(c)  Perpetuation  by  Action.  This  rule  does  not  limit 
the  power  of  a  court  to  entertain  an  action  to  perpetuate 
testimony. 


RULE  28.  Persons  Before  Whom  DejM>si- 
tions  May  Be  Taken 

(a)  Within  the  United  Stales.  Within  the  United 
States  or  within  a  territorv-  or  insular  possession  subject 
to  the  jurisdiction  of  the  United  States,  depositions  shall 
be  taken  before  an  officer  authorized  to  administer 
oaths  by  the  laws  of  the  United  States  or  of  the  place 
where  the  examination  is  held,  or  before  a  person  ap- 
pointed by  the  court  in  which  the  action  is  pending.  A 
person  so  appointed  has  power  to  administer  oaths  and 
take  testimony.  The  term  officer  as  used  in  Rules  30, 
31  and  32  includes  a  person  appointed  by  the  court  or 
designated  by  the  parties  under  Rule  29. 

(b)  In  Foreign  Countries.  Depositions  may  be 
taken  in  a  foreign  country 

(1)  pursuant  to  any  applicable  treaty  or  convention, 
or 

(2)  pursuant  to  a  letter  of  request  (whether  or  not 
captioned  a  letter  rogatory),  or 

(3)  on  notice  before  a  person  authorized  to  administer 
oaths  in  the  place  where  the  examination  is  held,  either 
by  the  law  thereof  or  by  the  law  of  the  United  States, 
or 

(4)  before  a  person  commissioned  by  the  court,  and 
a  person  so  commissioned  shall  have  the  power  by  virtue 
of  the  commission  to  administer  any  necessary  oath  and 
take  testimony. 

A  commission  or  a  letter  of  request  shall  be  issued  on 
application  and  notice  and  on  terms  that  are  just  and 
appropriate.  It  is  not  requisite  to  the  issuance  of  a 
commission  or  a  letter  of  request  that  the  taking  of 
the  deposition  in  any  other  manner  is  impracticable  or 
inconvenient;  and  both  a  commission  and  a  letter  of 
request  may  be  issued  in  proper  cases.  A  notice  or 
commission  may  designate  the  person  before  whom  the 
deposition  is  to  be  taken  either  by  name  or  descriptive 
title.  A  letter  of  request  may  be  addressed  "To  the 
Appropriate  Authority  in  [here  name  the  country]." 
When  a  letter  of  request  or  any  other  device  is  used 
pursuant  to  any  apphcable  treaty  or  convention,  it  shall 
be  captioned  in  the  form  prescribed  by  that  treaty  or 


convention.  Evidence  obtained  in  response  to  a  letter 
of  request  need  not  be  excluded  merely  because  it  is 
not  a  verbatim  transcript,  because  the  testimony  was 
not  taken  under  oath,  or  because  of  any  similar  depar- 
ture from  the  requirements  for  depositions  taken  within 
the  United  States  under  these  rales. 

(c)  Disqualification  for  Interest.  No  deposition 
shall  be  taken  before  a  person  who  is  a  relative  or 
employee  or  attorney  or  counsel  of  any  of  the  parties, 
or  is  a  relative  or  employee  of  such  attorney  or  counsel, 
or  is  financially  interested  in  the  action. 

RULE  29.  Stipulations  Regarding  Discov- 
ery Procedure 

Unless  otherwise  directed  by  the  court,  the  parties     I 
may  by  wTitten  stipulation  I 

(1)  provide  that  depositions  may  be  taken  before  any  / 
person,  at  any  time  or  place,  upon  any  notice,  and  in  j 
any  manner  and  when  so  taken  may  be  used  like  other  / 
depositions,  and  / 

(2)  modify  other  procedures  governing  or  limitations  / 
placed  upon  discovery,  except  that  stipulations  ex-/ 
tending  the  time  provided  in  Rules  33,  34,  and  36  for 
responses  to  discovery  may,  if  they  would  interfere  witln 
any  time  set  for  completion  of  discovery,  for  hearing 
of  a  motion,  or  for  trial,  be  made  only  with  the  approval 
of  the  court. 


RULE  30.  Depositions  upon  Oral  Exami- 
nation 

(a)  When  Depositions  May  Be  Taken;  When 
Leave  Required. 

(1)  A  party  may  take  the  testimony  of  any  person, 
including  a  part)-,  by  deposition  upon  oral  examination 
without  leave  nf  rnjnj-exrept  as  provided  in  paragraph 
(2).  The  attendance  oTwitnesses  mayj)e  compelled  by 
subpoena  as  provided  in  Rule  45. 

(2)  A  party  must  obtain  leave  of  court,  which  shall 
be  granted  toThe  extent  consistent  with  the  principles 
stated  in  Rule  26(b)(2),  if  the  person  to  be  examined 
is  confined  in  prison  or  if,  withouFthe  wnften  stipulation 
of  the  parties, 

(A)  a  proposed  deposition  would  result  in  more 
than  ten  depositions  being  taken  under  this  rule  or 
Rulelrrby^IiFplaintiffs,  or  by  the  defendants,  or  by 
third-party  defendants; 

(B)  the  person  to  be  examined  already  has  been 
deposed  in  the  case;  or 

(O  a  party  seeks  to  take  a  deposition  beforC-the 
time  specified  in  Rule  26(d)  unless  the  notice  con- 
tains a  certification,  with  supporting  facts,  that  the 
person  to  be  e.xamined  is  expected  to  leave  the  United 
States  and  be  unavailable  for  examination  in  this 
country  unless  deposed  before  that  time. 

(b)  Notice  of  Examination:  General  Require- 
ments; Method  of  Recording;  Production  of  Docu- 
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ments  and  Things;  Deposition  of  Organization; 
Deposition  by  Telephone. 

(1)  A  party  desiring  to  take  the  deposition  of  any 
person  upon  oral  examination  shall  give  reasonable  no- 
tice jn  writing  to  every  other  party  tcTthe  action.  The 
notice  shall  state  the  time  and  place  for  taking  the 
deposition  and  the  name  and  addres„s^  of  each  person 
to  be  examined,  if  known,  and,  if  the  name  is  not  known, 
a  general  description  sufficient  to  identify  the  person 
or  the  particular  class  or  group  to  which  the  person 
belongs.  If  a  subpoena  duces  tecum  is  to  be  served 
on  the  person  to  be  examined,  the  designation  of  the 
materials  to  be  produced  as  set  forth  in  the  subpoena 
shall  be  attached  to,  or  included  in,  the  notice. 

(2)  The  party  taking  the  deposition  shall  state  in  the 
notice  the  method  by  which  ■th£_tgstimony  shall  be 
recorded.  Unless  the  court  orders  otherwise,  it  may  be 
recorded  by  sound,  sound  and  visual,  or  stenographic 
means,  and  the  party  taking  the  deposition  shall  bear 
the  cost  of  the  recording.  Any  party  may  arrange  for 
a  transcription  to  be  made  from  the  recording  of  a 
deposition  taken  by  nonstenographic  means. 

(3)  With^ripr  notic&-lo  the  deponent  and  other  par- 
ties, any  party  may  designate  another  method  to  record 
the  deponent's  testimony  in  addition  to  tTie~"method 
specified  by  the  person  taking  the  deposition.  The  addi- 
tional record  or  transcript  shall  be  made  at  that  party's 
expense  unless  the  court  otherwise  orders. 

(4)  iJoless. otherwise  agreed  by  the  parties,  a  deposi- 
tion shall  be  conducted  before  an  officer  appointed 
or  desigTTafeitTiHder--Kifo-  28Tnd  shalT  begin  with  a 
statement  on  the  record  by  the  officer  that  includes 

(A)  the  officer's  name  and  business  address; 

(B)  the  date,  time,  and  place  of  the  deposition; 

(C)  the  name  of  the  deponent; 

(D)  the  administration  of  the  oath  or  affirmation 
to  the  deponent;  and 

(E)  an  identification  of  all  persons  present. 

If  the  deposition  is  recorded  other  than  stenographi- 
cally,  the  officer  shall  repeat  items  (A)  through  (C)  at 
the  beginning  of  each  unit  of  recorded  tape  or  other 
recording  medium.  The  appearance  or  demeanor  of 
deponents  or  attorneys  shall  not  be  distorted  through 
camera  or  sound-recording  techniques.  At  the  end  of 
the  deposition,  the  officer  shall  state  on  the  record 
that  the  deposition  is  complete  and  shall  set  forth  any 
stipulations  made  by  counsel  concerning  the  custody 
of  the  transcript  or  recording  and  the  exhibits,  or  con- 
cerning other  pertinent  matters. 

(5)  The  notice  to  a  party  deponent  may  be  accompa- 
nied by  a  request  made  in  compliance  with  Rule  34  for 
the  production  of  documents  and  tangible  things  at  the 
taking  of  the  deposition.  The  procedure  of  Rule  34  shall 
apply  to  the  request. 

(6)  A  party  may  in  the  party's  notice  and  in  a  subpoena 
name  as  the  deponent  a  pnHir  or  priVR'^'^  corporation 
or  JTTTiTrtJfTThip  or  n  I  III!  iirtTin  or  governmental  agency 
andoescribe  with  reasonable  particularity  the  matters 
on  which  examination  is  requested.  In  that  event,  the 


organization  so  ngmed  shall  designate  ope  or  more  ofTi- 
cers,  directors,  or  managing  agents,  or  other  persons 
whcrConTent  to  testify  on  its  behalf,  and  may  set  forth, 
for  each  person  designated,  the  matters  on  which  the 
person  will  testify.  A  subpoena  shall  advise  a  non-party 
organization  of  its  duty  to  make  such  a  designation.  The 
persons  so  designated  shall  testify  as  to  matters  knowjL 
or  reasonably  available  to  th?organizati.on7This  subdivi- 
sion fE)J(6)  does  not  preclude  taking  a  deposition  by  any 
other  procedure  authorized  in  these  rules. 

(7)  The  parties  may  stipulate  in  writing  or  the  court 
may  upon  motion  order  that  a  deposition  be  taken  by 
telephone  or  other  remote  electronic  means.  For  the 
purposes  of  this  rule  and  Rules  28(a),  37(a)(1),  and 
37(b)(1),  a  deposition  taken  by  such  means  is  taken  in 
the  district  and  at  the  place  where  the  deponent  is  to 
answer  quesiloiis.  ' 

(c)  "Examination  and  Cross-Examination;  Record 
of  Examination;  Oath;  Objections.  Examination  and 
cross-examination  of  witnesses  may  proceed  as  permit- 
ted  at  the  tnal  under  the  provisions  of  the  Federal  Rules 
of  Evidence  except  Rules  103  and  615.  The  officer 
before  whom  the  deposition  is  to  be  taken  shall  put  the 
witness  on  oath  or  affirmation  and  shsil  personally,  or 
by  someone  acting  under  the  officer's  direction  and 
in  the  officer's  presence,  record  the  testimony  of  the 
witness.  The  testimony  shall  be  taken  stenographically 
or  recorded  by  any  other  method  authorized  by  subdivi- 
sion (b)(2)  of  this  rule.  All  objections  made  at  the  time 
of  the  examination  to  the  c|ualitications  of  the  officer 
taking  the  deposition,  to  the  manner  of  taking  it,  to  the 
evidence  presented,  to  the  conduct  of  any  party,  or  to 
any  other  aspect  of  the  proceedings  shall  be  noted  by 
the  officer  upon  the  record  of  the  deposition:  but  the 
exarniliuttOii  shall  proceed,  with  the  testimony  being 
taken~subject  to  the  objections.  In  lieu  of  participating 
in  the  oral  examination,  parties  may  serve  written  ques- 
tions in  a  sealed  envelope  on  the  party  taking  the  deposi- 
tion and  the  party  taking  the  deposition  shall  transmit 
them  to  the  officer,  who  shall  propound  them  to  the 
witness  and  record  the  an.swers  verbatim. 

(d)  Schedule  and  Duration;  Motion  to  Terminate 
or  Limit  Examination. 

(1)  Anv  objection  during  a  deposition  must  be  stated 
concisely  and  in  a  non-argumentative  and  non-sugges- 
tive~niaiiiier.  A  (JUisuu  may  inatrui-t  a  d<.(ionent  not_to 
ari^wei  only  when  necessary  to  preserve  a  privilege,  to 
enforce  a  limitation  directed  by  the  court,  or  to  present 
a  motion  under  Rule  30(d)(4). 

(2)  Unless  otherwise  authorized  by  the  court  or  stipu- 
lated by  the  parties,  a  deposition  is  limited  to  o"e  day 
of  seven  hours.  The  court  must  allow  additional  time 
consistent  witti  hule  26(b)(2)  if  needed  for  a  fair  exami- 
nation of  the  deponent  or  if  the  deponent  or  another 
person,  or  other  circumstance,  impedes  or  delays  the 
examination. 

(3)  If  the  court  finds  that  any  impediment,  delay,  or 
other  conduct  has  fnistrated  the  fair  examination  of  the 
deponent,  it  may  impose  upon  the  persons  responsible 
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an  appropriate  sanction,  including  the  reasonable  costs 
and  attomev's  fees  incurred  by  any  parties  as  a  result 
thereof. 

(4)  At  any  time  during  a  deposition,  on  motion  of  a 
party  or  of  the  deponent  and  upon  a  showing  that  the 
examination  is  being  conducted  in  bad_tft'^h  "■•  in  such 
manner  as  unreasonably  to  annfly.£mharrasSj^roppress 
the  deponent  or  Baity,  tlfe  court  ih  which  the  action  is 
pending  or  the  court  in  the  district  where  the  deposition 
is  being  taken  may  order  the  officer  conducting  the 
examinaHnn  to  cease  forthwith  from  taking  the  deposi- 
Jjon.  or  may  hmit  the  scope  and  manner  of  the  taking 
of  the  deposition  as  provided  in  Rule  26(c).  If  the  order 
made  terminates  the  examination,  it  may  be  resumed 
thereafter  only  upon  the  order  of  the  court  in  which 
the  action  is  pending.  Upon  demand  of  the  objecting 
party  or  deponent,  the  taking  of  the  deposition  must 
be  suspended  for  the  time  necessary  to  make  a  motion 
for  an  order.  The  provisions  of  Rule  37(a)(4)  apply  to 
the  award  of  expenses  incurred  in  relation  to  the  motion. 

(e)  Review  by  Witness;  Changes;  Signing.  If  re- 
quested by  the  deponent  or  a  party  before  completion 
of  the  deposition,  the  deponent  shall  have  30  days  after 
being  notified  by  the  officer  that  the  transcript  or 
recording  is  available  in  whip||  \q  review  thp  tran'^rript 
or  recording  and,  if  there  are  changes  in  form  or  sub- 
stance/to  sign  a  statement  reciting  such  changes  and 
the  reasons  given  by  the  deponent  for  making  them. 
The  officer  shall  indicate  in  the  certificate  prescnbed 
by  subdivision  (0(1)  whether  any  review  was  requested 
and,  if  so,  shall  append  any  changes  made  by  the  depo- 
nent during  the  period  allowed. 

(f)  Certification  and  Delivery  by  OfRcer;  Exhib- 
its; Copies. 

( 1 )  The  officer  must  certify  that  the  wi^""'^'^  ^""c  rlnly 
sworn  by  the  otticer  and" that  the  deposition  is  a  true 
record  ot  the  testimony  given  by  the  witness.  This  certif- 
icate must  be  in  writing  and  accompany  the  record  of 
the  deposition.  Unless  otherwise  ordered  by  the  court, 
the  officer  must  securely  seal  the  deposition  in  an  enve- 
lope or  package  indorsed  with  ttie  title  ot  ttie  action 
and  marked  "Deposition  of  [here  insert  name  of  wit- 
ness]" and  must  promptly  send  it  to  the  attorney  who 
arranged  for  the  transcript  or  recording,  who  must  store 
it  under  conditions  that  uill  protect  it  against  loss,  de- 
struction, tampering,  or  deterioration.  Documents  and 
things  produced  for  inspection  during  the  examination 
of  the  witness  must,  upon  the  request  of  a  party,  be 
marked  for  identification  and  annexed  to  the  deposition 
and  mav  be  inspected  and  copied  by  any  party,  except 
that  if  the  person  producing  the  materials  desires  to 
retain  them  the  person  may  (A)  offer  copies  to  be 
marked  for  identification  and  annexed  to  the  deposition 
and  to  serve  thereafter  as  originals  if  the  person  affords 
to  all  parties  fair  opportunits'  to  verify'  the  copies  by 
comparison  with  the  originals,  or  (B)  offer  the  originals 
to  be  marked  for  identification,  after  giving  to  each 
party  an  opportunity  to  inspect  and  copy  them  111  which 
event  the  materials  may  then  be  used  in  the  same  man- 


ner as  if  anne.xed  to  the  deposition.  Any  party  may  move 
for  an  order  that  the  original  be  annexed  to  and  returned 
with  the  deposition  to  the  court,  pending  final  disposi- 
tion of  the  case. 

(2)  Unless  otherwise  ordered  by  the  court  or  agreed 
by  the  parties,  the  officer  shall  retain  stenographic  notes 
of  any  deposition  taken  stenographically  or  a  copy  of  the 
recording  of  any  deposition  taken  by  another  method. 
Upon  paNTnent  of  reasonable  charges  therefor,  the  ofB- 
cer  shall  furnish  a  copy  of  the  transcript  or  other 
recording  of  the  deposition  to  any  party  or  to  the  depo- 
nent. 

(3)  The  party  taking  the  deposition  shall  give  prompt 
notice  of  its  filing  to  all  other  parties. 

(g)  Failure  to  Attend  or  to  Serve  Subpoena;  Ex- 
penses. 

(1)  If  the  party  giving  the  notice  of  the  taking  of  a 
deposition  faJs^to  liittem3  "and  proceed  therevyith  and 
another_piMty_attends-in  person  or  by  attorney  pursuant 
to  tHFnotice,  the  court  may  order  the  party  giving  the 
notice  to  pay  to  such  other  party  the  reasonable  _ex- 
penses  incurredj)yjhat-pafty  and  that  part^''s -attorney 
in  attending,  including  reasonable  attorney's  fees. 

(2)  If  the  party  giving  the  notice  of  the  takirfg  of  a 
deposition  of  a  witness  fails  to  serve  a  suhpnpna  upon 
the  witness^nd  the  witness  because  of  such  failiiredoes 
not  attend,  and  if  another  party  attends  in  person  or 
by  attorney  because  that  part)'  expects  the  deposition 
of  that  witness  to  be  taken,  the  court  may  order  the 
party  givingjhe  notice  to  pny  to  such  other  party  the 
reasonable  expenses  incurred  by  that  party  and  that 
part)''s  attorney  in  attending,  including  reasonable  attor- 
ney's  fees.  """ 

RULE  31.  Depositions  upon  Written  Ques- 
tions 

(a)  Serving  Questions;  Notice. 

(1)  A  party  may  take  the  testimony  of  any  person, 
including  a  party,  by  deposition  upon  written  questions 
without  leave  of  court  except  as  provided  in  paragraph 
(2).  The  attendance  of  witnesses  may  be  compelled  by 
the  use  of  subpoena  as  provided  in  Rule  45. 

(2)  A  party  rnust  obtain  leave  of  court,  which  shall 
be  granted  to  the  extent  consistent  with  the  principles 
stated  in  Rule  26(b)(2),  if  the  person  to  be  examined 
is  confined  in  prison  or  if,  without  the  written  stipulation 
of  the  parties, 

(A)  a  proposed  deposition  would  result  in  more 
than  ien_depQsitiQns_being  taken  under  this  rule  or 
Rule  30  by  the  plaintiffs,  or  by  the  defendants,  or  by 
third-party  defendants; 

(B)  the  person  to  be  examined  has  already-been 
deposed  in  the  case;  or 

(C)  a  party  sppkq  tO  tflkp  "  df;pnsition  before  the 

time  gpPfififrl  in    Rnjp  9fi(rl') 

(3)  A  party  desiring  to  take  a  deposition  upon  written 
questions  shall  serve  them  upon  every  other  party  with 
a  notice  stating 
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(1)  the  name  and  address  of  the  person  who  is  to 
answer  them,  if  known,  and  if  the  name  is  not  known, 
a  general  description  sufficient  to  identify  the  person 
or  the  particular  class  or  group  to  which  the  person 
belongs,  and 

(2)  the  name  or  descriptive  title  and  address  of  the 
officer  before  whom  the  deposition  is  to  be  taken. 

A  deposition  upon  written  questions  may  be  taken  of 
a  public  or  private  corporation  or  a  partnership  or  associ- 
ation or  governmental  agency  in  accordance  with  the 
provisions  of  Rule  30(b)(6). 

(4)  Within  14  days  after  the  notice  and  written  ques- 
tions  are  served,  a  party  may  st"^^^^^^  gnocHnnc  uprin 
all  ($ther  parties.  vVithirt-3-dayS-atterbeing  served  with 
cross  quggions  a  party  may  serve  redirect  questions 
upop-all  other  parties.  Within  7  days  aiter  being  served 
with  re3irect  questions,  a  party  may  serve  recross  ques- 
tions upon  all  other  parties.  The  court  may  for  cause 
shown  enlarge  or  shorten  the  time. 

(b)  Officer  to  Take  Responses  and  Prepare 
Record.  A  copy  of  the  notice  and  copies  of  all  questions 
served  shall  be  delivered  by  the  party  taking  the  deposi- 
tion to  the  officer  designated  in  the  notice,  who  shall 
proceed  promptly,  in  the  manner  provided  by  Rule 
30(c),  (e),  and  (0,  to  take  the  testimony  of  the  witness 
in  response  to  the  questions  and  to  prepare,  certify, 
and  file  or  mail  the  deposition,  attaching  thereto  the 
copy  of  the  notice  and  the  questions  received  by  the 
officer. 

(c)  Notice  of  Filing.  When  the  deposition  is  filed 
the  party  taking  it  shall  promptly  give  notice  thereof  to 
all  other  parties. 


RULE  32.  Use  of  Depositions  in  Court 
Proceedings 

(a)  Use  of  Depositions.  At  the  -tdaJ_or  upon  the 
hearing  of  a  motion  or  an  interlocutory  proceeding,^y 
part  or  all  of  a  d_sp"'^'t'"i  j"  far  as-admissiljle  unoer 
the  rules  of  evidence  applied  as  though  the  witness 
were  Then  present  and  testifying,  may  be  used  against 
any  party  who  wasjjresent  or  represented  at  the  taking 
of  tlie  deposition  or  .who  hadjeasonable  notice  thereof 
in  accordance  with  any  of  the  tbllowi'ng  provisions: 

(1)  Any  deposition  may  be  used  by  any  party  for  the 
purpose  of  contradicting  or  impeaching  the  testimony 
of  sjeconent  a5_ii-wjt«ess,  or  tor  any  ottier  purpose 


permitted  by  the  Federal  Rujsiof  Evidence. 

(2)  The  deposition  of  a(,mrtv)or  of  anyone  who  at 
the  time  of  taking  the  deposinftiTwas  an  officer,  director, 
or  managing  agent,  or  a  person  designated  under  Rule 
30(b)(6)  or  3 1  (a)  to  testify  on  behalf  of  a  public  or  private 
corporation,  partnership  or  association  or  governmental 
agency  which  is  a  party  may  be  used  by  an  adverse 
party  for  any  purpose.  ^,^=^~^ 

(3)  The  deposition  of  a  ^^tnesj/,  whether  or  not  a 
party,  may  be  use^rh^  any  party  for  any  purpose  if  the 
court  finds: 

(A)  that  tl\e  witngi 


(B)  that  the  witness  is  at  a  gre4ter_disti 
100  miles  from  the  place  of  trial  or  hearing,  or  is  out 
of  the~United  States,  unless  it  appears  that  the  ab- 
sence of  the  witness  was  procured  by  the  party  offer- 
ing the  deposition;  or 

(C)  that  the  witness  is  unable  to  attend  or  testify 
because  of  age,  illness,  infirmity,  or  imprisonment; 
or 

(D)  that  the  party  offering  the  deposition  has  been 
unabje  to  procure  the  attendance  of  the  witness  by 
subpoerjii;  or 

tETupon  application  and  notice,  that  such  excep- 
tional circumstances  exist  as  to  make  it  desirable,  in 
the  interest  of  justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony  of  witnesses 
orally  in  open  court,  to  allow  the  deposition  to  be 
used. 
A  deposition  taken  without  leave  oLcouri  pursuant  to 
a  notice  under  Rule  30(a)(2)(C)  stiall  not  be  used  against 
a  party  who  demonstrates  that,  when  served  viath  the 
notice,  it  was  unable  throup^h  tbp  p)(p''c'sp  rifdiligpnce 


to  obtain  counsel  to  represent  it  at  the  taldng  of  the 
deposition;  nor  shall  a  deposition  be  used  against  a 
party  who,  having  received  less  than  11  days  notice  of 
a  deposition,  has  promptly  upon  receiving  sucti  notice 
filed  a  motion  for  a  protective  order  under  Rule  26(c)(2) 
requesting  that  the  deposition  not  be  held  or  be  held 
at  a  different  time  or  place  and  such  motion  is  pending 
at  the  time  the  deposition  is  held. 

(4)  If  only  part  of  a  deposition  is  offered  in  evidence 
by  a  party,  an  "■^''T'if  part)'  "^ay  r';^"'''''  the  offeror  to 

inhrnHiirf^  ^ny  nflier  pqrt  which  OUghTin  fiiJfllt!!>"SrtO  be 

r"n'ijj^^d  -iVith  th"  p^-*  intr-grtuforl    anrl  Qn^/pari^/  may 

introduce  any  other  parts.  Substitution  of  parties  pursu- 
ant to  Rule  25  does  not  affect  the  right  to  use  depositions 
previously  taken;  and,  when  an  action  has  been  brought 
in  any  court  of  the  United  States  or  of  any  State  and 
another  action  involving  the  same  subject  matter  is  af- 
terward brought  between  the  same  parties  or  their  rep- 
resentatives or  successors  in  interest,  all  depositions 
lawfully  taken  and  duly  filed  in  the  former  action  may 
be  used  in  the  latter  as  if  originally  taken  therefor.  A 
deposition  previously  taken  may  also  be  used  as  permit- 
ted by  the  Federal  Rules  of  Evidence. 

(b)  Objections  to  Admissibility.  Subject  to  the  pro- 
visions of  Rule  28(b)  and  subdivision  (d)(3)  of  this  rule, 
objection  may  be  made  at  the  trial  or  hearing  to  receiv- 
ing in  evidence  any  deposition  or  part  thereof  for  any 
reason  which  would  require  the  exclusion  of  the  evi- 
dence if  the  witness  were  then  present  and  testifying. 

(c)  Form  of  Presentation.  Except  as  otherwise  di- 
rected by  the  court,  a  party  offering  deposition  testi- 
mony pursuant  to  this  rule  may  offer  it  in  stenographic 
or  nonstenographic  form,  but,  if  in  nonstenographic 
form,  the  party  shall  also  provide  the  court  with  a  tran- 
script of  the  portions  so  offered.  On  request  of  any 
party  in  a  case  tried  before  a  jury,  deposition  testimony 
offered  other  than  for  impeachment  purposes  shall  be 
presented  in  nonstenographic  form,  if  available,  unless 
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the  court  for  good  cause  orders  otherwise. 

(d)  Effect  of  Errors  and  Irregularities  in  Deposi- 
tions. 

(1)  As  to  Notice.  All  erroja  and-iuL.guluiitiUL  \\\  llie 
notice  for  taking  a  deposition  are  waiyerl  iinlp<:<:  \Amitpn 
objection  is  promptly  served  upon  tba-partv  giving  the 
notice. 

(2)  As  to  Disqualification  of  Officer.  Objection  to 
taking  a  deposition  because  of  disqualification  of  the 
officer  before  whom  it  is  to  be  taken  is  waived  unless 
made  before  the  taking  of  the  deposition  begins  or  as 
soon  thereafter  as  the  disquahfication  becomes  known 
or  could  be  discovered  with  reasonable  diligence. 

(3)  As  to  Taking  of  Deposition. 

(A)  Objections  to  the  competency  of  a  witneSs\ 
or  to  the  competency,  relevancy,  or  materiality  of  I 
testimony  qre  not  wfjived  ^'y  failure  tnjnake  them  | 
before^  or  during  the  takingofjlifi.  deposition,  unless  ! 
the  ground  ol  the  objectionis  one  which  might  have 
been  obviated  or  removed  if  presented  at  that  timer^ 

(B)  Errors  and  irregularities  occurring  at  the  oral 
examination  in  the  manner  of  taking  the  deposition, 
in  the  form  of  the  questions  or  answers,  in  the  oath 
or  affirmation,  or  in  the  conduct  of  parties,  and  errors 
of  any  kind  which  might  be  obviated,  removed,  or 
cured  if  promptly  presented,  are  waived  unless  sea- 
sonable objection  thereto  is  made  at  the  taking  of 
the  deposition. 

(C)  Objections  to  the  form  of  written  questions 
submitted  under  Rule  31  are  waived  unless  served 
in  writing  upon  the  party  propounding  them  within 
the  time  allowed  for  serving  the  succeeding  cross  or 
other  questions  and  within  5  days  after  service  of  the 
last  questions  authorized. 

(4)  As  to  Completion  and  Return  of  Deposition.  Er- 
rors and  irregularities  in  the  manner  in  which  the  testi- 
mony is  transcribed  or  the  deposition  is  prepared, 
signed,  certified,  sealed,  indorsed,  transmitted,  filed,  or 
otherwise  dealt  with  by  the  officer  under  Rules  30  and 
31  are  waived  unless  a  motion  to  suppress  the  deposition 
or  some  part  thereof  is  made  with  reasonable  prompt- 
ness after  such  defect  is,  or  with  due  diligence  might 
have  been,  ascertained. 


RULE  33.   Interrogatories  to  Parties 

(a)  Availability.  Without  leave  of  court  or  written 
stipulation,  any  party  may  serve  upon  any  other  party 
written  interrogatories,  not  exceeding  25  in  number 
in'"fn'iiri[^all  His'''r°t"  subparts,  t"  h"  ftnswererl  Ky^i^" 
party  served  or,  if  the  party  served  is  a  public  or  private 
corporation  or  a  partnership  or  association  or  govern- 
mental agency,  by  any  officer  nr  ap;pnt  who  shall  furnish 
such  information  as  is  available  to  the  party.  Leave  to 
serve  additional  interrogatories  shall  be  granted  to  the 
extent  consistent  with  the  principles  of  Rule  26(b)(2). 
Without  Jeave  of  court  or  written  stipi'lfltjon,  '"terrriga- 
^efore  the  time  specified  in 


torii 

Rule  26(d) 


(b)  Answers  and  Objections. 

(1)  Each  interrogatory  shall  be  answered ..sepamtely 
and  fully  in  writing  under  oath.'unless  it  i(>objectedj^, 
in  wliloh  event  the  objecting  party  shall  stateTRe  reasons 
for  objection  and  shall  answer  tr,  the  evtent  ttie  int"rr""g- 

atoiyjTnoFo^^^^'^  ^1*1^  ■ 

(2)  The  answers  are  to  be  signed  by  the  person  making 
them,  and  the  objections  signed  by  the  attorney  making 
them. 

(3)  The  party  upon  whom  the  interrogatories  have 
been  served  shall  serve  a  copy  of  the  answers,  and 
objections  if  an\r\iithin_30  days  after  the  service  of 
the  interrogatories.  Ashorter  or  longer  time  may  be 
directed  by  the  court  or,  in  the  absence  of  such  an 
order,  agreed  to  in  writing  by  the  parties  subject  to 
Rule  29. 

(4)  All  grounds  for  an  objection  to  an  interrogatory 
shall  be  stated  with  specificitv.  Any  ground  not  stqted 
in  a  timely  objection  is  waived  unless  the  party's  failure 
to  olajectis  excused  by  ttie  courtlor  good  cause  shown. 

(5)  The  party  submitting  the  interrogatones  may 
move  for  an  order  under  Rule  37(a)  with  respect  to  any 
objection  to  or  other  failure  to  answer  an  interrogatory. 

(c)  Scope;  Use  at  Trial.  Interrogatories^  may  relate 
to  any  matters  which  can  be  inquired  into  under  Rule 
26(fa)(l),  and  the  answers  may  be  used  to  the  extent 
permitted  by  the  rules  of  evidence. 

An  interrogatory  otherwise  proper  is  not  necessarily 
objectionable  merely  because  an  answetlaJiiairiterrggi_ 
atory  involves  an  opinion  or  contention  that  relates  to 
fact  orThielipprication  onawTd1acr,iJut  the  court  may 
order  that  such  an  interrogatory  need  not  be  answered 
until  after  designated  discovery  has  been  completed  or 
until  a  pre-trial  conference  or  other  later  time. 

(d)  Option  to  Produce  Business  Records.  Where 
the  answer  to  an  interrogatory  may  he  derived  or  ascer- 
tained  from  the  business  records  of  the  partv  upon 
whom  the  interrogatory  has  been  served  or  from  an 
examination,  audit  j)r  inspection  of  simh  business 
records,  including  a  compilation,  abstract  or  summary 

thereof,  and  the  burden  of  derjyjpg  cr  asrertaining  th«. 

answer  is  substantially  the  same  for  the  party  serving 
the  interrogatory  as  for  the  party  served,  it  is  ^  sufficient 
answgrR)suchT^nterrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or  ascertained  and  to 
afford  to  the  party  serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit  or  inspect  such  records 
and  to  make  copies,  compilations,  abstracts  or  summar- 
ies. A  specification  shall  be  in  sufficient  detail  to  permit 
the  interrogating  party  to  locate  and  to  identify,  as 
readily  as  can  the  party  served,  the  records  from  which 
the  answer  may  be  ascertained. 


RULE  34.  Production  of  Documents  and 
Things  and  Entry  Upon  Land  for  Inspection 
and  Other  Purposes 

(a)  Scope.  Any  party  may  serve  on  any  other  party 
a  request 
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( 1 )  to  produce  and  permit  the  party  making  the  re- 
quest, or  someone  acting  on  the  requestor's  behalf,  to 
inspect  and  copy,  any  designated  documents  (including 
writings,  drawings,  graphs,  charts,  photographs,  phono- 
records,  and  other  data  compilations  from  which  infor- 
mation can  be  obtained,  translated,  if  necessary,  by  the 
respondent  through  detection  devices  into  reasonably 
usable  form),  or  toJnspect-and  copy,  test,  nr  sample 
any  tangible  things  which  constitute  or  contain  matters 
within~lhe  scopB^of^ltute^D(b)  an3  which  are  in  the 
possession,  custody  or  control  of  the  party  upon  whom 
the  request  is  served;  or 

(2)  to  pfrmiJ^ntTy  "pon  designated  land  or  other 
property  in  the  possession  or  control  of  the  party  upon 
whom  the  request  is  served  for  the  purpose  of  inspec- 
tion and  measuring,  surveying,  photographing,  testing, 
or  sampling  the  property  or  any  designated  object  or 
operation  thereon,  within  the  scope  of  Rule  26(b). 

(b)  Procedure.  The  request  s.hall  set  forth,  either 
by  individual  item  or  by  category,  IKe  items  to  be  in- 
spected arid  describe  each  with  reasonable  particularity. 
The  request  shall  specify  a  reasonahle.time^-placej  and 
manner  of  makingthe  inspecdon^ancLEerforming  the 
related  acts.  Without  leave  of  court  or  written  stipula- 
tionra  request  may  not  be  served  before  the  time  speci- 
fied in  Rule  26(d). 

The  party  upon  whom  the  request  is  served  shall 
serveawritten  response  within  30  days  after  the  service 
of  the  request.  A  shorter  or  longer  time  may  be  directed 
by  ttie  court  or,  in  the  absence  of  such  an  order,  agreed 
to  in  writing  by  the  parties,  subject  to  Rule  29.  The 
response  shall  state,  with  respect  to  each  item  or  cate- 
gory, that  inspection  and  related  activities  will  be  per- 
mitted as  requested,  unless  the  request  is  objected,  to. 
in  wtilch~event  the  reasons  for  the  nhjecHnn  shall  be 
stated.  If  objection  is  made  to  part  of  an  item  or  cate- 
gory, the  part  shall  be  specified  and  inspection  permit- 
ted  of  the  remaimnglpaHs.  Ihe^party^-submitting  the 
request  may  move  for  an  order  undeKBule  37^)  with 
respect  to  any  objection  to  or  other  failure  to  respond 
to  the  request  or  any  part  thereof,  or  any  failure  to 
permit  inspection  as  requested. 

A  party  who  produces  documents  for  inspection  shall 
produce  them  as  they  are  kept  in  the  usual  course  of 
business  or  shall  organize  and  label  them  to  correspond 
with  the  categories  in  the  request. 

(c)  Persons  Not  Parties.  A  person  not  a_piirty_tp 
the  action  may  be  compelled  to  produce  documents 
and  thingSTjrto  Submit  to  an  inspection  as  provided  in 
Rule  45. 


RULE  35.  Physical  and  Mental  Examina- 
tions of  Persons 

(a)  Order  for  Examination.  When  the  mental  or 
physical  condition  (including  the  blood  group)  of  a  party 
or  of  a  person  inthgxustadxor  under  the  legal  control 
of  a  party,  i^'Tn  contj^yer^y^hecouilJiL-which  the 
der  the  party  to  submit  to  a 


In  contr 
action  is  pending  maytrri 


party  to  sub 


physical  or  mental  pvc^piinatinn  by  a  suitably  licensed 
or  certified  examiner  or  to  produce  for  examination  the 
person  in  the  party's  custody  or  le^tEontfol.  The_Qrder 

may  be^  maHp  only  nri   motion  fok,  Popd  pause  shratm 

and  upon^  notice  to  the  person  tn  hept'.iniinod'^SBa-to 
all  parties  and  shall  specify  the  time,  place,  manner, 
conditions,  and  scope  of  the  examination  and  the  person 
or  persons  by  whom  it  is  to  be  made, 
(b)  Report  of  Examiner. 

(1)  If  requested  by  the  party  against  whom  an  order 
is  made  under  Rule  35(a)  or  the  person  examined,  the 
party  causing  the  examination  to  be^  made  shall  deliver 
to  tTie^  requesting  party  a  copy  of  the  detailed  written 
report  of  thFexajmner  setting^  out  the  examirier's  find- 
ings, including  results  of  all  tests  made,  diagnoses  and 
conclusions,  together  with  like  reports  of  all  earlier  ex- 
aminations of  the  same  condition.  After  delivery  the 
party  causing  the  examination  shall  be  entitled  upon 
request  to  receive  trom  the  party  against  wliom  "tHe 
order"is  made  a  liite  report  of  any  examination,  pre- 
viously or  thereafter  made,  of  the  samecondition,  un- 
less, in  the  case  of  a  report  of  examination  of  a  person 
not  a  party,  the  party  shows  that  the  party  is  unable  to 
obtain  it.  The  court  on  motion  may  make  an  order 
against  a  party  requiring  delivery  of  a  report  on  such 
terms  as  are  just,  and  if  an  examiner  fails  or  refuses  to 
make  a  report  the  court  may  exclude  the  examiner's 
testimony  if  offered  at  trial. 

(2)  By  requesting  and  obtaining  a  report  of  the  exami- 
nation so  ordered  or  by  taking  the  deposition  oflhe 
examiner,  the  party  examined  waives  any  privilege  the 
party  xn-'iy  have  in  that  action  or  any  other  involving 
the  same  controversy,  regarding  the  testimony  of  every 
other  person  who  has  examined  or  may  thereafter  exam- 
ine the  party  in  respect  of  the  same  mental  or  physical 
condition. 

(3)  This  subdivision  apphes  to  examinations  made  by 
agreement  of  the  parties,  unless  the  agreement  ex- 
pressly provides  otherwise.  This  subdivision  doesjiot 
preclude  discovery  of  a  report  of  an  examiner  or  the 
taking  ot  a  deposition  of  the  examiner  in  accordance 
with  the  proyisions_ot_anyother  rule^ 


RULE  36.  Requests  for  Admission 

(a)  Request  for  Admission.  A  party  may  serve  upon 
any  other  party  a  writtpnj;pqiif«;t  fnr  thr  idminion  for 
purposes  of  the  pending  action  orilv_of  the  truth  of  apy 
matterswithin  the  scope  of  Riifeti6(hinLset  forth  in 
the  "request  that  relate  to  statements  or  opinions  of 
fact  or  of  the  application  of  law  to  fact,  including  the 
genuineness  of  any  documents  described  in  the  request. 
Copies  of  documents  shall  be  served  with  the  request 
unless  they  have  been  or  are  otherwise  furnished  or 
made  available  for  inspection  and  copying.  Without 
leave  of  court  or  written  stipulation,  requests  for  admis- 
sion may  not  be  served  before  the  time  specified  in 
Rule  26(d). 

Each  matter  of  which  an  admission  is  requested  shall 
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be  separately  set  forth.  The  mattfiris-admittod  untess. 
within  30  days  after  service  of  the  request,  or  within 
such  shorter  or  longer  time  as  the  court  may  allow  or 
as  the  parties  may  agree  to  in  writing,  subject  to  Rul 
29,  the  party  to  whom  the  request  is  directed  serves 
upon  the  party  requesting  the  admission  a  wntten  an- 
sweFor  objection  addressed  to  the  matter,  signed  by 
the  pStty  ui  by  the  pgFty  s  attorney.  If  objection  is  made, 
the  reasoIB  theiefofsTiairEe  stated.  The  answer  shall 
specifically  deny  the  matter  or  set  forth  in  detail  the 
reasopswhy  the  answenng  party  cannot  truthfully  admit 
or  deny  the  matteiTA-deniaf  shall  fairly  meet  the  sub- 
stance of  the  re(^uested  admission,  and  when  good  faith 
requires  that  a  part)'  qualify  an  answer  or  deny  only  a 
part  of  the  matter  of  which  an  admission  is  requested, 
the  party  shall  specify  so  much  of  it  as  is  true  and  qualify 
or  deny  the  remainder.  An  answering  party  may  riot 
give  lack  of  information  or  knowTedge  as  a  reason  for 
failure  to  admit  or  deny  unless  the  party  states  that 
the  party  lias  made  reasonable  inquiry  and  that  the 
information  known  or  readily  obtainable  by  the  party 
is  insufficient  to  enable  the  party  to  admit  or  deny.  A 
party  who  considers  that  a  matter  of  which  an  admission 
has  been  requested  presents  a  genuine^  issueTor  trial 
may  not,  on  that  ground  alone,  obiect  to  the  request; 
the  party  may,  subject  to  the  provisions  of  Rule  37(c), 
deny  the  matter  or  set  forth  reasons  why  the  party 
cannot  admit  or  deny  it. 

The  party  who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  the  answers  or 
objections.  Unless  the  court  determines  that  an  objec- 
tion is  justified,  JLshaLl  order  that  an  answer  be  served. 
If  the  court  determines  that  an  answer  does  not  comply 
with  the  requirements  of  this  rule.  It  may  order  either 
that  the  matter  is  admitted  or  that  an  amended  answer 
be  served.  The  court  may,  in  Ueu  of  these  orders,  deter- 
mine that  final  disposition  of  the  request  be  made  at  a 
pre-trial  conference  or  at  a  designated  time  prior  to 
trial.  The  provisions  of  Rule  37(a)(4)  apply  to  the  award 
of  expenses  incurred  in  relation  to  the  motion. 

(b)  Effect  of  Admission.  Any  matter  admitted  under 
this  rule  is  conclusively  established  unless  the  court 
on  motion  permits  withdrawal  or  amendment  ot_the 
admissiom  Subject  to  the  provision  of  Rule  16  governing 
amendment  of  a  pre-trial  order,  the  court  may  permit 
withdrawal  or  amendment  when  the  presentation  of 
the  merits  of  the  action  will  be  subserved  thereby  and 
the  party  who  obtained  the  admission  fails  to  satisf)'  the 
court  that  withdrawal  or  amendment  will  prejudice  that 
aarty  in  maintaining  the  action  or  defense  on  the  merits. 
Any  admission  made  by  a  party  under  this  rule  is  'ior^ 
the  purpose  of  the  pending  action  only  and  is  not  an 
admission  for  any  other  purpose  nor  may  it  be  used 
against  the  party  in  any  other  proceeding. 


RULE  37.  Failure  to  Make  Disclosure  or 
Cooperate  in  Discovei>':  Sanctions 

(a)  Motion  For  Order  Compelling  Disclosure  or 


Discovery.  A  party,  upon  reasonable  notice  to  other 
parties  and  all  persons  affectedTTiereby,  may  apply  for 
an  order  compelling  disclosure  or  discovery  as  follows: 

(1)  Appropriate  Ccmrt.  An  application  for  an  order 
to  a  party  shall  be  made  to  the  court  in" which  the  action 
is  pending.  An  apphcation  for  an  order  to  a  person  who 
is  not  a  party  shall  be  made  to  the  court  in  the  district 
where  the  discovery  is  being,  or  is  to  be,  taken. 

(2)  Motion. 

(A)  If  a  party  fails  to  make  a  disclosure  required 
by  Rule  26(a),  any  other  party  may  move  to  compel 
disclosure  and  for  appropriate  sanctions.  The  motion 
mnsTTficIude  a  certification  that  the  movant  has  in 
good  faith  conferred  or  attempted  to  confer  with  the 
party  not  making  the  disckjsnrein-aneffert-to  secure 
the  disclosure  without  court  action. 

(B)  If  a  deponent  fails  to  answer  a  question  pro- 
pounded or  submitted  under  Rules  30  or  31,  or  a 
corporation  or  other  entity  fails  to  make  a  designation 
under  Rule  30(b)(6)  or  31(a),  or  a  party  fails  to  answer 
an  interrogatory  submitted  iinder~frure"33,  6r  if  a 
party,  in  response  to  a  request  for  inspection  submit- 
ted under  Rule  34,  fails  to  respond  that  inspection 
will  be  permitted  as  requested  or  fails  to  permit  in- 
spection as  requested,  the  dlscovering_pjirty_may 
move  fbr  an  order  compelling  an  aaswer-rorajlesjgna- 
tion,  or  an  or3er  compelling  inspection  m  accordance 
with'tKerrequest.  The  motion  must  include  a  certifica- 
tiorTthat  the  movant  has  in  good  faith  conferred  or 
attempted  to  confer  with  ttie~person  or  party  faiUng 
to  make  theHiscovery  in  an  effort  to  secure  the  intor- 
mation  or  material  without  court  action.  When  taking 
a  deposition  on  oral  examination,  the  proponent  of 
the  question  may  complete  or  adjourn  the  examina- 
tion before  applying  for  an  order. 

(3)  Evasive  or  Incomplete  Dviclosure,  Answer,  or  Re- 
sponse. For  purposes  of  this  subdivision  an  evasive  or 
incomplete  disclosure,  answer,  or  response  is  to  be 
treated  as  a  failure  to  disclose,  answer,  or  respond. 

(4)  Expenses  and  Sanctions. 

(A)  iTthe  motion  is  gfaHTgitor  if  the  disclosure  or 
requested  discovery  is  provided  after  the  motion  was 
filed,  the  court  shall,  after  affording  an  opportunity 
to  be  heard,  require_the_party  or.  deponent  whose 
conduct  necessitated  the  motion  or  the  party  or  attor- 
ney advising  such  conduct  or  both  of  them  to  pay  to 
the  moving_party_thejLeasQnabl«-e)cpenses  4nc«n«d 
in  making  the  motion,  including  attorney's  fees,  un- 
less the  court  fihdfthalTfie  motion  was  filed  without 
the  movant's  first  making  a  good  faith  effort  to  obtain 
the  disclosure  or  discovery  without  court  action,  or 
that  the  opposing  party's  nondisclosure,  response,  or 
objection  was  substantially  justified,  or  that  other 
circumstances  make  an  award  of  expenses  unjust. 

(B)  If  the  motion  is  denied,  the  court  may  enter 
any  protecBve~ordtJr  ttUthomed  under  Hule  Zt)(c) 
and  shall,  alter  attording  an  opportunity  to  be  heard, 
require  the  moving  party  or  the  attorney  filing  the 
motion  or  both  of  them  to  pay  to  the  party  or  depo- 
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nent  who  opposed  the  motion  the  reasonable  ex- 
penses incurred  in  opposing  the  motion,  including 
attorney's  fees,  unless  the  court  finds  that  the  making 
of  the  motion  was  substantially  justified  or  that  other 
circumstances  make  an  award  of  expenses  unjust. 

(C)  If  the  motion  is  granted  in  part  and  denied 
in  part,  the  court  may  enter  any  protective  order 
authorized  under  Rule  26(c)  and  may,  after  affording 
an  opportunity  to  be  heard,  apportion  the  reasonable 
expenses  incurred  in  relation  to  the  motion  among 
the  parties  and  persons  in  a  just  manner, 
(b)  Failure  to  Comply  With  Order. 

(1)  Sanctions  by  Court  in  District  Where  Deposition 
Is  Taken.  If  a  deponent  fails  to  be  sworn  or  to  answer 
a  question  after  being  directed  to  do  so  by  the  court 
in  the  district  in  which  the  deposition  is  being  taken, 
the  failure  may  be  considered  a  contempt  of  that  court. 

(2)  Sanctioru  by  CoufCin  Which  Action  Is  Tending. 
If  a  party  or  an  officer,  director,  or  managing  agent  of 
a  party  or  a  person  designated  under  Rule  30(b)(6)  or 
31(a)  to  testily  on  behalf  of  a  party  fails  Jb  obey  an 
order  to  provide  or  permit  discovery,  including  an  order 
made  under  subdivision  (a)  of  this  rule  or  Rule  35,  or 
if  a  party  fails  to  obey  an  order  entered  under  Rule 
26(0.  the  court  in  which  the  action  is  pending  may 
make  such  orders  in  regard  to  the  failure  as  are  just, 
and  among  others  the  following: 

(A)  An  order  that  the  matters  regarding  which  the 
Order  was  made  or  any  other  designated  facts  shall 
be  taken  to  be  established  for  the  purposes  of  the 
action  in  accordancejvith  Ae  claim  of  the  party  ob- 
taining the  order; 

(B)  An  order  refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated  claims  or  de- 
fenses, or  prohibiting  that  party  from  introducing 
designated  matters  in  evidence; 

(C)  An  order  striking  out  pleadings  or  parts  thereof 
or  staying  further  proceedings  until  the  order  is 
obeyed,  or  dismissing  the  action  or  proceeding  or 
any  part  thereof,  or  rendering  a  judgment  by  default 
against  the  disobedient  party; 

(D)  In  lieu  of  any  of  the  foregoing  orders  or  in 
addition  thereto,  an  order  treating  as  a  contempt  of 
court  the  failure  to  obey  any  orders  except  an  order 
to  submit  to  a  physical  or  mental  examination; 

(E)  Where  a  party  has  failed  to  comply  with  an 
order  under  Rule  35(a)  requiring  that  party  to  pro- 
duce another  for  examination,  such  orders  as  are 

isted  in  paragraphs  (A),  (B),  and  (C)  of  this  subdivi- 
sion, unless  the  party  failing  to  comply  shows  that 
that  party  is  unable  to  produce  such  person  for  exami- 
,'-Tiat»6iT:^ 

In  lieu  of  any  of  the  foregoing  orders  or  in  addition 
therelo,  the  court  shall  require  the  party  failing  to  obey 
the  order  or  the  attorney  advising  that  party  or  both  to 
pay  the  reasonable  expenses,  including^ttomey's  fees, 
caused  by  the~fartufe7  unless  the  court  findsTRaT^he 
failure  was  substantially  justifieHlar  that  other  circum- 
stances make  an  award  of  expenses  unjust. 
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(c)  Failure  to  Disclose;  False  or  Misleading  Dis- 
closure; Refusal  to  Admit. 

(1)  A  party  that  without  substantial  justification  faik 
to  disclose  information  required  by  Rule  26(a)  or 
26(e)(1),  or  to  amend  a  prior  response  to  discovery  as 
required  by  Rule  26(e)(2),  is  not,  unless  such  failure  is 
harmless,  permitted  to  use  as  evidence  at  a  trial,  at  a 
hearing,  or  on  a  motion  any  witness  or  information  not 
so  disclosed.  In  addition  to  or  in  lieu  of  this  sanction, 
the  court,  on  motion  and  after  affording  an  opportunity 
to  be  heard,  may  impose  other  appropriate  sanctions.  In 
addition  to  requiring  payment  of  reasonable  expenses, 
including  attorney's  fees,  caused  by  the  failure,  these 
sanctions  may  include  any  of  the  actions  authorized 
under  Rule  37(b)(2)(A),  (B),  and  (C)  and  may  include 
informing  the  jury  of  the  failure  to  make  the  disclosure. 

(2)  If  a  party  fails  to  admit  the  genuineness  of  any 
document  or  the  truth  of  any  matter  as  requested  under 
Rule  36,  and  if  the  party  requesting  the  admissions 
thereafter  proves  the  genuineness  of  the  document  or 
the  truth  of  the  matter,  the  requesting  party  may  apply 
to  the  court  for  an  order  requiring  the  other  party  to 
pay  the  reasonable  expenses  incurred  in  making  that 
proof,  including  reasonable  attorney's  fees.  The  court 
shall  make  the  order  unless  it  finds  that 

(A)  the  request  was  held  objectionable  pursuant 
to  Rule  36(a),  or 

(B)  the  admission  sought  was  of  no  substantial 
importance,  or 

(C)  the  party  failing  to  admit  had  reasonable 
ground  to  believe  that  the  party  might  prevail  on  the 
matter,  or 

(D)  there  was  other  good  reason  for  the  failure  to 
admit. 

(d)  Failure  of  Party  to  Attend  at  Own  Deposition 
or  Serve  Answers  to  Interrogatories  or  Respond 
to  Request  for  Inspection.  If  a  party  or  an  officer, 
director,  or  managing  agent  of  a  party  or  a  person  desig- 
nated under  Rule  30(b)(6)  or  31(a)  to  testify  on  behalf 
of  a  party  fails 

(1)  to  appear  before  the  officer  who  is  to  take  the 
deposition,  after  being  served  with  a  proper  notice,  or 

(2)  to  serve  answers  or  objections  to  interrogatories 
submitted  under  Rule  33,  after  proper  service  of  the 
interrogatories,  or 

(3)  to  serve  a  written  response  to  a  request  for  inspec- 
tion submitted  under  Rule  34,  after  proper  service  of 
the  request, 

the  court  in  which  the  action  is  pending  on  motion  may 
make  such  orders  in  regard  to  the  failure  as  are  just, 
and  among  others  it  may  take  any  action  authorized 
under  subparagraphs  (A),  (B),  and  (C)  of  subdivision 
(b)(2)  of  this  rule.  Any  motion  specifying  a  failure  under 
clause  (2)  or  (3)  of  this  subdivision  shall  include  a  certifi- 
cation that  the  movant  has  in  good  faith  conferred  or 
attempted  to  confer  with  the  party  failing  to  answer  or 
respond  in  an  effort  to  obtain  such  answer  or  response 
without  court  acHon.  In  lieu  of  any  order  or  in  addition 
thereto,  the  court  shall  require  the  party  failing  to  act 
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or  the  attorney  advising  that  party  or  both  to  pay  the 
reasonable  expenses,  including  attorney's  fees,  caused 
by  the  failure  unless  the  court  finds  that  the  failure  was 
substantially  justified  or  that  other  circumstances  make 
an  award  of  expenses  unjust. 

The  failure  to  act  described  in  this  subdivision  may 
not  be  excused  on  the  ground  that  the  discovery  sought 
is  objectionable  unless  the  party  failing  to  act  has  a 
pending  motion  for  a  protective  order  as  provided  by 
Rule  26(c). 

(e)  [Abrogated.] 

(f)  [Repealed.] 

(g)  Failure  to  Participate  in  the  Framing  of  a 
Discovery  Flan.  If  a  party  or  a  party's  attorney  fails 
to  participate  in  good  faith  in  the  development  and 
submission  of  a  proposed  discovery  plan  as  required  by 
Rule  26(0,  the  court  may,  after  opportunity  for  hearing, 
require  such  party  or  attorney  to  pay  to  any  other  party 
the  reasonable  e.\penses,  including  attorney's  fees, 
caused  by  the  failure. 


VI 
TRIALS 


RULE  38.  Jury  Trial  of  Right 

(a)  Right  Preserved.  The  right  of  trial  by  jury  as 
declared  by  the  Seventh  Amendment  to  the  Constitu- 
tion or  as  given  by  a  statute  of  the  United  States  shall 
be  j>rooervod4i)  the  parties  jflyiolate. 

(b)  Denian4L-ATiy"party-^y  demand  atrial  by  jury 
of  any  issue  <nable  of.righf  bya  jury  b"y~ 

( 1 )  serving uponThe  other  parties  aoemand  therefor 
in  writing  at  any^^ffle_afie]i-tije.^mmencement  of  the 
action  and  iK)t  Tater  than  10  day^  after  the  service  of 
the  last  pleadihg  directed-ttrsuch  issue,  and 

(2)  filing  the  demand  as  required  by  Rule  5(d). 
Such  demand  may  be  indorsed  upon  a  pleading  of  the 
party. 

(c)  Same:  Specification  of  Issues.  In  the  demand 
a  party  may  specify  the  issues  which  the  party  wishes 
so  tried;  otherwise  the  partyThall  be  deemed  tff  hs'^e 
demanded  trial  by  iurv  for  all  the  issues  so  triable.  If 
the  party  has  demanded  trial  by  jury  for  only  some  of 
the  issues,  any  other  party  within  iOclays^fter  service 
of  the  demand  or  such  lesser  tirne  aTTne  court  may 
order,  may  serve  a  demand  for  trial  by  jury  of  any  other 
or  all  of  the  issues'^Tagtin  the  action. 

(dj^Waivef.  Th#1afluryora~party  to  serve  and  file 
a  demand  as  required  ^ythis  rule  constitutes  a  waiver 
by  the  party  of  trial  by  jury.  A  demsiul  tor  trial  by  jury 
made  as  herein  provided  may  not  be  withdrawn  without 
the  consent  of  the  parties. 

(e)  Admiralty  and  Maritime  Claims.  These  rules 
shall  not  be  construed  to  create  a  right  to  trial  by  jury 
of  the  issues  in  an  admiralty  or  maritime  claim  within 
the  meaning  of  Rule  9(h). 


i 
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RULE  39.  Trial  by  Jury  or  by  the  Court 

(a)  By  Jury.  When  trial  by  jury  has  been  demanded 
as  provided  in  Rule  38,  the  actiorLslialLl2e_designated 
upon  the^cket  as  a  jury  action.  The  trial  of  all  issues 
so  demandeSTsliarrbe  by  jury,  unless 

(1)  the  parties  oFtheir  attorneys  of  record,  by  written 
stipulation  filed  with  the  court  or  by  an  oral  stipulation 
ma^eTTTopen  court  and  entered  in  the  record,  consent 
to  trial  by  the  court  sitHng  vvithout  a  jury  or 

(2)  the  court  upon  motion  or  of  its  own  initiative 
finds  that  a  right  ofTiTaTby  jury  of  some  or  all  of  those 
issues  does  not  exist  under  the  Constitution  or  statutes 
of  the  United  States. 

(b)  By  the  Court.  Issues  not  demanded  for  trial  by  y^ 
jury  as  provided  in  Rule  38  shall  be  tried  by  the  court;    i^' 
but,  notwithstanding  the  failure  ot  a  party  tcTBemand/ 

a  jury  in  an  action  in  whicli  such  a  demand  might  have 
been  made  of  right,  the  court  in  its  discretion  upon 
motion  may  order  a  trial  by  a  jur)'  of  any  or  all  issues. 

(c)  Advisory  Jury  and  Trial  by  Consent.  In  all 
actions  not  triable  of  right  by  a  jury  the  court  upon  r 
motion  oFliT  its  own  iniriarive  may  try  any  issue  with 
an  advisoryjuiy.or,  except  in  actions  against  the  United 
States  wKena  statute  of  the  United  States  provides  for 
trial  without  a  jury,  the  court,  with  the  consent  of  both 
parties,  may  order  a  trial  with  a  jury  whose  verdict  has 
the  safniref[ect  as  iflriafby  jury  had  been  a  matter  of 
right. 


RULE  40.  Assignment  of  Cases  for  Trial 

The  district  courts  shall  provide  by  rule  for  the  placing 
of  actions  upon  the  trial  calendar 

(1)  without  request  of  the  parties  or 

(2)  upon  request  of  a  party  and  notice  to  the  other 
parties  or 

(3)  in  such  other  manner  as  the  courts  deem  expe- 
dient. 

Precedence  shall  be  given  to  actions  entitled  thereto 
by  any  statute  of  the  United  States. 

RULE  41.   Dismissal  of  Actions 

(a)  Voluntary  Dismissal:  Effect  Thereof. 

(!)  By  Plaintiff;  Btj  Stipulation.  Subject  to  the  provi- 
sions of  Rule  23(e),  of  Rule  66,  and  of  any  statute  of 
the  United  States,  an  action  rnay  be  dismissed-by  the 
plaintiff  without  order  of  court 

(il  by  filing  a  notice  of  dismissal  at  any  time  before 
service  by  the^adversfr-par^'  of  an  a.nsyii£ji^QT  of  a_ 
motion^jfor  nummary  judginent,  whichever  first  oc- 
curs, or 

(ii)  by  filinga^tipulation  of  dismissal  signed  by  all 
parties  whoTiave  appeared  in  the  action. 
Unless  otherwise  stated  in  the  notice  of  dismissal  or 
sHpulation,  the  dismissal  is  without  prejudice,  except 
that  a  notice  of  dismissal  operates  as  an  adjudication 
upon  the  merits  when  filed  by  a  plaintiff  who  has  once 
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dismissed  in  any_.ccjuit-oLthe  United  States  or  of  any 
state  an  action  based  on  or  including  the  same  claim. 
(2)  By  Order  of  Court.  Except  as  provided  in  para- 
graph (1)  of  this  subdivision  of  this  rule,  an  action  shall 
not  be  dismissed  at  the  plaintiffs  instance  save  upon 
order  of  the  court  and  upon  such  tenns  and  conditions 
as  the  court  deems  proper.  If  a  cojantercLaJOi  has  been 
pleaded  by  a  defendant  prior  to  the  service  upon  the 
defendant  of  the  plaintiffs  motion  to  dismiss,  the  action 
shall  not  be  dismissed  against  the  defendant's  objection 
unless  the  counterclaim  can  remain  pending  for  inde- 
pendent adjudication  by  the  court.  Unless  otherwise 
specified  in  the  order,  a  dismissal  under  this  paragraph 
is  without  prejudice. 

(b)  Involuntary  Dismissal:  Effect  Thereof.  For 
failure  of  the  plaintiff  to  prosecute  or  to  comply  with 
these  rules-or-any-order  of  court,  a  defendantinay  move 
for  dismissal  of  an  action  or  of  any  claim  against  the 
defendant.  Unless  the  court  in  its  order  for  dismissal 
otherwise  specifies,  a  dismissal  under  this  subdivision 
and  any  disrnissal  not  provided  for  in  this  rule,  other 
L.'V  than  a  dismissal  for  lack  of  jurisdiction,  Tor  improper 
rM^  venue,  or  for  failure  to  join  a  party  under  Rule  19, 
^ly  ^  operates  as  an  adjudication  upon  the  merits. 
C^    )  Cc)  Dismissal  of  Counterclaim,  Cross-Claim,  or 

/!1/Third-Party  Claim.  The  provisions  of  this  rule  apply 
,\^  to  the  dismissal  of  any  counterclaim,  cross-claim,  or 
third-party  claim.  A  voluntary  dismissal  by  the  claimant 
alone  pursuant  to  paragraph  (1)  of  subdivision  (a)  of 
this  rule  shall  be  made  before  a  responsive  pleading  is 
served_or,  if  there  is  none,  before  .the_j,ntrodiiction^f 
evidence  at  the  trial  or  hearing. 

(d)  Costs  of  Previously-Dismissed  Action.  If  a 
plaintiff  who  has  once  dismissed  an  action  in  any  court 
commences  an  action  based  upon  or  including  the  same 
claim  against  the  same  defendant,  the  court  may  make 
such  order  for  the  payment  of  costs  of  the  action  pre- 
viously dismissed  as  it  may  deem  proper  and  may  stay 
the  proceedings  in  the  action  until  the  plaintiff  has 
complied  with  the  order. 


RULE  42.   Consolidation;  Separate  Trials 

(a)  Consolidation.  When  actions  involving  a  com- 
mon  question  of  law  or  fact  are  pending  before  the 
court.  It  may  order  a  joint  hearing  or  trial  of  any  or  all 
the  matters  in  issue  m  the  actions;  it  may  order  all 
the  actions  consolidated;  and  it  may  make  such  orders 
concerrtlllg  proceedings  therein  as  may  tend  to  avoid 
unnecessary  costs  on 


ilay. 
(bV-S€p5rate  Trials.  Tb£_court.  '"  furtherance  of 
(convenienp^  or  tfi^avoid  prejucEcg^or  when  separate 
Trials-WiTl  be  conalrcjve-to  exjiedition  and  economy, 
may  order  a  separate  trial  of  any  claim,  cross-claim, 
counterclaim,  or  third-party  claim,  or  of  any  separate 
issue  or  of  any  number  of  claims,  cross-claims,  counter- 
claims, third-party  claims,  or  issues,  always  preserving 
inviolate  the  right  of  trial  by  jury  as  declared  by  the 


Seventh  Amendment  to  the  Constitution  or  as  given  by 
a  statute  of  the  United  States. 


RULE  43.   Taking  of  Testimony 

(a)  Form.  In  every  trial,  the  testimony  of  witnesses 
shall  be  taken  in  open  court,  unless  a  federal  law,  these 
rules,  the  Federal  Rules  of  Evidence,  or  other  rules 
adopted  by  the  Supreme  Court  provide  otherwise.  The 
court  may,  for  good  cause  shown  in  compelling  circum- 
stances and  upon  appropriate  safeguards,  permit  pre- 
sentation of  testimony  in  open  court  by  contemporane- 
ous transmission  from  a  different  location. 

(b)  [Abrogated.] 

(c)  [Abrogated.] 

(d)  Affirmation  in  Lieu  of  Oath.  Whenever  under 
these  rules  an  oath  is  required  to  be  taken,  a  solemn 
affirmation  may  be  accepted  in  lieu  thereof 

(e)  Evidence  on  Motions.  When  a  motion  is  based 
on  facts  not  appearing  of  record  the  court  may  hear 
the  matter  on  affidavits  presented  by  the  respective 
parties,  but  the  court  may  direct  that  the  matter  be 
heard  wholly  or  partly  on  oral  testimony  or  deposition. 

(f)  Interpreters.  The  court  may  appoint  an  inter- 
preter of  its  own  selection  and  may  fix  the  interpreter's 
reasonable  compensation.  The  compensation  shall  be 
paid  out  of  funds  provided  by  law  or  by  one  or  more 
of  the  parties  as  the  court  may  direct,  and  may  be  taxed 
ultimately  as  costs,  in  the  discretion  of  the  court. 

RULE  44.   Proof  of  OfTicial  Record 

(a)  Authentication. 

(1)  Domestic.  An  official  record  kept  within  the 
United  States,  or  any  state,  district,  or  commonwealth, 
or  within  a  territory  subject  to  the  administrative  or 
judicial  jurisdiction  of  the  United  States,  or  an  entry 
therein,  when  admissible  for  any  purpose,  may  be  evi- 
denced by  an  official  publication  thereof  or  by  a  copy 
attested  by  the  officer  having  the  legal  custody  of  the 
record,  or  by  the  officer's  deputy,  and  accompanied 
by  a  certificate  that  such  officer  has  the  custody.  The 
certificate  may  be  made  by  a  judge  of  a  court  of  record 
of  the  district  or  political  subdivision  in  which  the  record 
is  kept,  authenticated  by  the  seal  of  the  court,  or  may 
be  made  by  any  public  officer  having  a  seal  of  office 
and  having  official  duties  in  the  district  or  political  sub- 
division in  which  the  record  is  kept,  authenticated  by 
the  seal  of  the  officer's  office. 

(2)  Foreign.  A  foreign  official  record,  or  an  entry 
therein,  when  admissible  for  any  purpose,  may  be  evi- 
denced by  an  official  publication  thereof;  or  a  copy 
thereof,  attested  by  a  person  authorized  to  make  the 
attestation,  and  accompanied  by  a  final  certification  as 
to  the  genuineness  of  the  signature  and  ofBcial  position 

(i)  of  the  attesting  person,  or 
(ii)  of  any  foreign  official  whose  certificate  of  genu- 
ineness of  signature  and  official  position  relates  to 
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the  attestation  or  is  in  a  chain  of  certificates  of  genu- 
ineness of  signature  and  ofllcial  position  relating  to 
the  attestation. 
A  final  certification  may  be  made  by  a  secretary  of 
embassy  or  legation,  consul  general,  vice  consul,  or 
consular  agent  of  the  United  States,  or  a  diplomatic 
or  consular  official  of  the  foreign  country  assigned  or 
accredited  to  the  United  States.  If  reasonable  opportu- 
nity has  been  given  to  all  parties  to  investigate  the 
authenticity  and  accuracy  of  the  documents,  the  court 
may,  for  good  cause  shown, 

(i)  admit  an  attested  copy  without  final  certification 
or 

(ii)  permit  the  foreign  official  record  to  be  evidenced 
by  an  attested  summary  with  or  without  a  final  certifi- 
cation. 
The  final  certification  is  unnecessary  if  the  record  and 
the  attestation  are  certified  as  provided  in  a  treaty  or 
convention  to  which  the  United  States  and  the  foreign 
country  in  which  the  official  record  is  located  are  parties. 

(b)  Lack  of  Record.  A  written  statement  that  after 
diligent  search  no  record  or  entry  of  a  specified  tenor 
is  found  to  exist  in  the  records  designated  by  the  state- 
ment, authenticated  as  provided  in  subdivision  (a)(1) 
of  this  rule  in  the  case  of  a  domestic  record,  or  comply- 
ing with  the  requirements  of  subdivision  (a)(2)  of  this 
rule  for  a  summary  in  the  case  of  a  foreign  record,  is 
admissible  as  evidence  that  the  records  contain  no  such 
record  or  entry. 

(c)  Other  Proof.  This  rule  does  not  prevent  the 
proof  of  official  records  or  of  entry  or  lack  of  entry 
therein  by  any  other  method  authorized  by  law. 

RULE  44.1.  Determination  of  Foreign 
Law 

A  party  who  intends  to  raise  an  issue  concerning  the 
law  of  a  foreign  country  shall  give  notice  by  pleadings 
or  other  reasonable  written  notice.  The  court,  in  de- 
termining foreign  law,  may  consider  any  relevant  mate- 
rial or  source,  including  testimony,  whether  or  not  sub- 
mitted by  a  party  or  admissible  under  the  Federal  Rules 
of  Evidence.  The  court's  determination  shall  be  treated 
as  a  ruhng  on  a  question  of  law. 


RULE  45.   Subpoena 

(a)  Form;  Issuance. 

(1)  Every  subpoena  shall 

(A)  state  the  name  of  the  court  from  which  it  is 
issued;  and 

(B)  state  the  title  of  the  action,  the  name  of  the 
court  in  which  it  is  pending,  and  its  civil  action  num- 
ber; and 

(C)  command  each  personjo  whom  it  is  directed 
to  attend  and  give  testimony  or  totiroduce  and  permit 
incjT^r^Ari  jifwl  fnp^rinr;  "r'#''"*''*^fit;:j_2;22*^' ~^"'""" 
ments  or  tangible  things  in  the  possession,  custody 


or  control  of  that  person,  or  to  permit  inspection  of 

premises,  at  a  time  and  place  therein  specified;  and 
(D)  set  forth  the  text  of  subdivisions  (c)  and  (d) 

of  this  rule. 
A  command  to  produce  evidence  or  to  permit  inspection 
may  be  joined  with  a  command  to  appear  at  trial  or 
hearing  or^at  depositiQn_Qr-B>ay-be  issued  separately. 

(2)  A  suFpoena  commanding  attendance  ata  trial  or 
hearing  shall  issyeJrom__the_^ourtfor  the  distrigt-in 
whichjhejieanng  or  trial  is  to  be  held.  A  subpoena  for 
aftendanceat~a~dep6silibn  shalllisue  from  the  court 
for  the  district  designated  by  the  notice  of  deposition 
a*  the  distnct  in"  which  the  deposition  is  to  be  taken. 
If  separate  trom  a  subpoena  commanding  the  atten- 
dance  of  a  person,  a  subpoena  for  production  or  inspec- 
tion  shall  issue  from  the  court  tor^Tie  district  in  wnich 
the-producHon  or  inspectiorTisTo  be  made: 

{3jTi\e  cTerFshall  issue  a  subpoeTtarsigned  but  other- 
wise in  blank,  to  a  party  requesting  it,  who  shall  com- 
plete it  before  service.  An  attorney  as  officer  of  the 
court  may  also  issue  and  sign  a  subpoena  on  behalf  of 

(A)  a  court  in  which  the  attorney  is  authorized  to 
practice;  or 

(B)  a  court  for  a  district  in  which  a  deposition 
or  production  is  compelled  by  the  subpoena,  if  the 
deposition  or  production  pertains  to  an  action  pend- 
ing in  a  court  in  which  the  attorney  is  authorized  to 
practice. 

(b)  Service. 

( 1 )  A  subpoena  may  be  served  by  any  person  who  is 
not  a  party  and  is  not  less  than  18  years  of  age.  Service 
of  a  subpoena  upon  a  person  named  therein  shall  be 
made  by  delivering  a  copy  thereof  to  such  person  and, 
if  the  person's  attendance  is  commanded,  by  tendering 
to  that  person  the  fees  for  one  day's  attendance  ana 
the  mileage  allowed  by  law.  When  the  subpoena  is 
issued  on  behalf  ot  the  United  States  or  an  officer  or 
agency  thereof,  fees  and  mileage  need  not  be  tendered. 
Prior  notice  of  any  commanded  production  of  docu- 
ments and  things  or  inspection  of  premises  before  trial 
shall  be  served  on  each  party  in  the  manner  prescribed 
by  Rule  5(b). 

(2)  Subject  to  the  provisions  of  clause  (ii)  of  subpara- 
graph (c)(3)(A)  of  this  rule,  a  subpoena  may  be  served 
at  any  place  within  the  district  of  the  court  by  which 
it  is  issued,  or  at  any  place  without  the  district  that  is 
within  100  miles  of  the  place  of  the  deposition,  hearing, 
trial,  production,  or  inspection  specified  in  the  sub- 
poena or  at  any  place  within  the  state  where  a  state 
statute  or  rule  of  court  permits  service  of  a  subpoena 
issued  by  a  state  court  of  general  jurisdiction  sitting  in 
the  place  of  the  deposition,  hearing,  trial,  production, 
or  inspection  specified  in  the  subpoena.  When  a  statute 
of  the  United  States  provides  therefor,  the  court  upon 
proper  application  and  cause  shown  may  authorize  the 
service  of  a  subpoena  at  any  other  place.  A  subpoena 
directed  to  a  witness  in  a  foreign  country  who  is  a 
national  or  resident  of  the  United  States  shall  issue 
under  the  circumstances  and  in  the  manner  and  be 
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served  as  provided  in  Title  28,  U.S.C.  §  1783. 

(3)  Prnnf  qf  servire  when  necessary  shall  be  made 
by  filing  with  the  clerk  of  the  court  by  which  the  sub- 
poenaTs  issued~a"Tfatenient  of  the  date  and  manner  of 
service  and  of  the  names  of  the  persons  served,  certified 
by  the  person  who  made  the  service. 

(c)  Protection  of  Persons  Subject  to  Subpoenas. 

(1)  A  party  or  an  attorney  responsible  for  the  issuance 
and  service  of  a  subpoena  shall  take, reasonable  steps 
to  avoid  imposing  undue  burden  or  expense"on  aperson 
subject  to  tnat  subpoena.  I'he'tjourroji  beli3f  of  which 
the  subpoena  wdH  'issot^g^hall  enforce  this  duty  and 
impose  upon  the  party  or  attorney  m  breach  of  this 
duty  an  ap£ropnate-«aaction^which  may  include,  but 
is  not  limited  to,  lost  earnings  and  a  reasonable  attor- 
ney's fee. 

(2)  (A)  A  person  commanded  to  produce  and  permit 
inspection  and  copying  of  designated  books,  papers, 
documents  or  tangible  things,  or  inspection  of  premises 
need^not  appearjnperson  at  the  place  of  production  or 
inspection  unless  commanded  to  appear  for  deposition, 
heaSngjjrJriat; —^  ' 

(B)  Subject  to  paragraph  (d)(2)  of  this  rule,  a  per- 
son commanded  to  produce  and  permit  inspection 
and  copying  may,  within  14  days  after  service  of  the 
subpoena  or  before  the  time  specified  for  compliance 
if  such  time  is  less  than  14  days  after  service,  serve 
upon  the  party  or  attorney  designated  in  the  sub- 
poena  written  objection  to  inspection  or  copying  of 
any  or  all  of  the  desigi^teH  materials  or  nf  the  prem- 
isesi-If  objection  is  made,  the  party  serving  the  sub- 
poena shall  not  be  entitled  to  inspect  and  copy  the 
materials  prospect  the  premises  except  pursuant  to 
an  ofdeF  of  \Yie  courtTTiy  whiclT'the  subpoena  was 
issued.  If  objection  has  been  made,  the  party  serving 
the  subpoena  may,  upon  notice  to  the  person  com- 
manded to  produce,  move  at  any  time  for  an  order 
to  jompel  the  productidnTSuch  an  order  to  compel 
production  shall  protect  any  person  who  is  not  a 
party  or  an  officer  of  a  party  from  significant  expense 
resulting  from  the  inspection  and  copying  com- 
manded. 

(3)  (A)  On  timely  motion,  the  court  by  which  a  sub- 
poena was  issued  shall  quash  or  modity  the  subpoena 

if  il " 

(i)  fails  to  allow  reasonable  tijng  for  compliance; 

(ii)  requires  a  person  who  is  not  a  party  or  an 

^afficer  of  a  party  to  travel  to  a  place  more  than 

V!><f/lOO  miles  from  the  place  where  that  pprf""  ■-g<'i'^«"^ 

1~-^N^  empToywTorregularly  transacts  business  in  per- 

'     son,  except  that,  subject  to  the  provisions  of  clause 

(c)(3)(B)(iii)  of  this  nile,  such  a  person  mayjn 

order  to  attend  trial  be  commanded  to  travel  from 

any  oifhnlarpjyi^hip  tl"*  ^tatp  in  wViif'Ii  thf  trial 

is  held,  or 

(iii)  requires  disclosure  of  privileged  or  other 
protected  matter  and  no  exception  or  waiver  ap- 
plies, or 

(iv)  subjects  a  person  to  undue  burden. 


(B)  If  a  subpoena 

(i)  requires  disclosure  of  a  trade  secret  or  other 
confidential  research,  development,  or  commercial 
information,  or 

(ii)  requires  disclosure  of  an  unretained  expert's 
opinion  or  information  not  describing  specific 
events  or  occurrences  in  dispute  and  resulting  from 
the  expert's  study  made  not  at  the  request  of  any 
party,  or 

(iii)  requires  a  person  who  is  not  a  party  or  an 
officer  of  a  party  to  incur  substantial  expense  to 
travel  more  than  100  miles  to  attend  trial, 
the  court  may,  to  protect  a  person  subject  to  or  affected 
by  the  subpoena,  quash  or  modify  the  subpoena  or,  if 
the  party  in  whose  behalf  the  subpoena  is  issued  shows 
a  substantial  need  for  the  testimony  or  material  that 
cannot  be  otherwise  met  without  undue  hardship  and 
assures  that  the  person  to  whom  the  subpoena  is  ad- 
dressed will  be  reasonably  compensated,  the  court  may 
order  appearance  or  production  only  upon  specified 
conditions. 

(d)  Duties  in  Responding  to  Subpoena. 

(1)  A  person  responding  to  a  subpoena  to  produce 
documents  shall  produce  them  as  they  are  kept  in  the 
usual  course  of  business  or  shall  organize  and  label 
them  to  correspond  with  the  categories  in  the  demand. 

(2)  When  information  subject  to  a  subpoena  is  with- 
held  on  a  claim  that  it  is  privileged  or  subject  to  protec- 
tiofi  as  tiial  piepaiatiuu  iiiatnriaK,  the  claim  shall  be 
made  expressly  and  shall  be  supported_b^  description 
of  the  nature  of  the  ducuilign^,  communications,  or 
things  not  produced  that  is  sufficient  to  enable  the 
demanding  party  to  contest  the  claim. 

(e)  Contempt.  Failuja-by-any  person  without  ade- 
quate  excuse  to  obey  a  subpoena  served  upon  tnaTjaer- 
son  may  he  deemed  a  conte-mpt-o£tlie  court  from  which 
the  subpoena  issued.  An  ^equate  ca^sp  for  failure  to 
obey  existrwhsird  subpoenapurpoffsto  require  a  non- 
party to  attend  or  produce  at  a  place  not  within  the 
limitsprovided  by  clause  (ii)  of  subparagraph  (c)(3)(7\). 


RULE  46.   Exceptions  Unnecessary 

Formal  exceptions  to  nilings  or  orders  of  the  court 
are  unnecessary;  but  for  all  purposes  for  which  an  excep- 
tion has  heretofore  been  necessary  it  is  sufficient  that 
a  party,  at  the  time  the  ruling  or  order  of  the  court  is 
made  or  sought,  makes  known  to  the  court  the  action 
which  the  party  desires  the  court  to  take  or  the  party's 
objection  to  the  action  of  the  court  and  the  grounds 
therefor;  and,  if  a  party  has  no  opportunity  to  object  to 
a  ruling  or  order  at  the  time  it  is  made,  the  absence  of 
an  objection  does  not  thereafter  prejudice  the  party. 

RULE  47.   Selection  of  Jurors 

(a)  Examination  of  Jurors.  The  court  may  permit 
the  parties  or  their  attorneys  to  conduct  the  examination 
of  prospective  jurors  or  may  itself  conduct  the  examina- 
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tion.  In  the  latter  event,  the  court  shall  permit  the 
parties  or  their  attorneys  to  supplement  the  examination 
by  such  further  inquiry  as  it  deems  proper  or  shall 
itself  submit  to  the  prospective  jurors  such  additional 
questions  of  the  parties  or  their  attorneys  as  it  deems 
proper. 

(b)  Peremptory  Challenges.  The  court  shall  allow 
the  number  of  peremptory  challenges  provided  by  28 
U.S.C.  5  1870. 

(c)  Excuse.  The  court  may  for  good  cause  excuse  a 
juror  from  service  during  trial  or  dehberation. 


RULE  48.  Number  of  Jurors  —  Participa- 
tion in  Verdict 

The  court  shall  seat  a  jury  of  not  fewer  than  six 
and  not  more  than  tu'elve  members  and  all  jurors  shall 
parScipate  iTi  the  verdict  unless  excused  from  service 
by  the  court  pursuant  to  Rule  47(c).  Unless  the  parties 
otherwisestigulate, 

(1)  the  verdict  shall  be  unanimous  and 

(2)  no  verdict  shaU  be  talcen  trujn  *  juiy  rrdirr^d  in 
size  to  fewer  than  six  members. 


RULE  49.  Special  Verdicts  and  Interroga- 
tories 

(a)  Special  Verdicts.  The  court  may  require  a  jury 
to  return  only  a  special  verdict  inlhe  torm  ol  a  special 
written  findtng  upon  each  ISsue  of  Tact.'  In"  that  event 
the  court  may  submit  to  the  jury  written  questions 
susceptible  of  categorical  or  other  brief  answer  or  may 
submit  written  forms  of  the  several  special  findings 
which  might  properly  be  made  under  the  pleadings  and 
evidence;  or  it  may  use  such  other  method  of  submitting 
the  issues  and  requiring  the  written  findings  thereon 
as  it  deems  most  appropriate.  The  court  shall  give  to 
the  jury  such  explanation_and  instruction  concerning 
the  mattBrjImssubmiHe?  as  may  be  necessary  to  enable 
the  jury  to  rnakeJts.filidings_upQiLeaelLissue.  If  in  so 
doing  the  ^ourt  omits  any  issue  of  fact  raised  by  the 
pleadings  or  by~the  evidence,  eachparty  waives  the 
right  to  a  trial  by  jury  of  the  issue  so  omitted  unless 
before  the  jury  retires  the  party  demands  its  submission 
to  thejury.  As  to  an  issue  omitted  without  such  demand 
the  court  may  make  a  finding;  or,  if  it  fails  to  do  so,  it 
shall  be  deemed  to  have  made  a  finding  in  accord  with 
the  judgment  on  the  special  verdict. 

(b)  General  Verdict  Accompanied  by  Answer  to 
Interrogatories.  The  court  may  submit  to  the  jury, 
together  with  appropriate  forms  for_a_geiietal  verdict. 
written  interrogatories  upon  one  or  more  issues  of  fact 
the  decision  of  which  is  necessary  to  a  verdict.  The 
court  shall  give  such  exptahafibnjjr JristrucSon.asjnay 
be  necessary  to  enableThFjury  both  to  make  answers 
to  the  interrogatories  and  to  render  a  general  verdict, 
and  the  court  shall  direct  the  jury  both  to  make  written 
answers  and  to  render  a  general  verdict.  When  the 


general  verdict  and  the  answers  are  harmonious,  the 
appropriate  judgment  upon  the~w;i'diet;'and  annwers 
shall  be  entergjl^Jursuant  to  Rule  58.  When  the  answers 
are  consistent  with  each  other  but  one  or  more  is  incofty 
sisteiit  with  the  general  verdict,  judgment  may"l)e  en- 
tered pursuant  to  Rule  58  in  accordance  with  the  an- 
swers,liotwithstan^ng  thB^engfal^erdicrtTirrtleT'ourt 
ruayTetum  the  jury  for  further  consideration  of  its 
answers  and  verdict  or  may  order  a  new  trial.  When 
the  answers  are  inconsistent  with  each  other  and  one 
or  more  is  likewise  inconsistent  with  the  general  verdict, 
judgment  shall  not  be  entered,  but  the  court  shall  return 
the  jury  for  fijrther  constderattcmaiHts  answers"  and 
verdict  or  shall  order  a  new  fri;J.  ~" 


RULE  50.  Judgment  as  a  Matter  of  Law  in 
Jury  Trials;  Alternative  Motion  for  New  Trial; 
Conditional  Rulings 

(a)  Judgment  as  a  Matter  of  Law. 

(1)  If  during  a  trial  by  jury  a  party  has_be_eri^fully 
heard  on  an  issue  and  there  is  np  legally  sufficient     I 
evidentiary  basis  for  a  reasonable  jury  to  find  for  that     I 
party  on  thatlssilel  the  court  may  determine  fheissue  ""^ 
against  that  party  and  may  grant  a  motion  for  judgment 
as  a  matter  of  law  against  that  party  with  respect  to  a 
claim  or  defense  that  cannot  underthe  controlling  law 
be  maintained  or  defentpd  wi|hniit^i  I'.iiOHlbli.  ftnding 
orntTat  issue. 
•^(2)  Motions  for  judgment  as  a  matter  of  law  may  be 


made  at  any  time  before  submission  of  the  case  to  the 
jur\'.  SucK^'a  rnotion  shall  specify  the  judgment  sought 
and  the  law  and  the  facts  on  whiclTthe  moving  party- 
is  entitled  to  the  judgment. 

(b)  Renewing  Motion  for  Judgment  After  Trial; 
Alternative  Motion  for  New  Trial.  If,  for  any  reason, 
the  court  does  not  grant  a  mntion  fi>r  judgment  as  a 
matter  of  law  iriadeaftlie  close  of  &lljhe  evidence,  the 
court  is  considered  to  have  submitted  the  action  to 
the  jury  subject  to  the  court's  later  deciding,ihejggal 
questions  raised  by  the  motion.  The  movant  Jrnay  rene^ 
its  request  Tor  Judginent  as  a  matter  of  law  by"  filing  a 
motion  no  later  than  10  days  after  entry  of  judgment — 
and  may  alternatively  request  a  new  trial  or  join  a  motion 
for  a  new  trial  under  Rule  59.  In  ruling  on  a  renewed 
motion,  the  court  may:  l^/fV' 

(1)  if  a  verdict  was  returned: 

(A)  allow  the  judgment  to  stand, 

(B)  order^^new^aH  or 

(C)  direct  entry  of  judgment  as  a  matter  of  law; 
or  '~' 

(2)  if  no  verdict  was  returned; 
(A)  order  a  new  trial,  or 

/       (B)  direct  entry  ot  judgment  as  a  matter  of  law. 

(c)  Granting  Renewed  Motion  for  Judgment  as 
a  Matter  of  Law;  Conditional  Rulings;  New  Trial 
Motion 

(1)  If  the  renewed  motion  for  judgment  as  a  matter 
of  law  is^granted,  the  court  shall  also  rule  on  the  motion 
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for  a  new  trial,  if  any,  by  determining  whether  it  should 
be  granted  if  the  judgment  is  thereafter  vacated  or 
reversed,  and  sliall  specify  the  grounds  for  granting  or 
denying  the  motion  for  the  new  trial.  If  the  motion 
for  a  new  trial  is  thus  conditionally  granted,  the  order 
thereon  does  not  affect  the  finality  of  the  judgment.  In 
case  the  motion  for  a  new  trial  has  been  conditionally 
granted  and  the  judgment  is  reversed  on  appeal,  the 
new  trial  shall  proceed  unless  the  appellate  court  has 
otherwise  ordered.  In  case  the  motion  for  a  new  trial 
has  been  conditionally  denied,  the  appellee  on  appeal 
may  assert  error  in  that  denial;  and  if  the  judgment  is 
reversed  on  appeal,  subsequent  proceedings  shall  be  in 
accordance  with  the  order  of  the  appellate  court. 

(2)  Any  motion  for  a  new  trial  under  Rule  59  by  a 
party  against  whom  judgment  as  a  matter  of  law  is 
rendered  shall  be  fJed  no  laterthah  10  days  after  entry 
of  the  judgment. 

(d)  Same:  Denial  of  Motion  for  Judgment  as  a 
Matter  of  Law.  If  the  motion  for  judgment  as  a  matter 
of  law  is  denied,  the  party  who  prevailed  on  that  motion 
may,  as  appellee,  assert  grounds  entitling  the  party  to 
a  new  trial  in  the  event  the  appellate  court  concludes 
that  the  trial  court  erred  in  denying  the  motion  for 
judgment.  If  the  appellate  court  reverses  the  judgment, 
nothing  in  this  rule  precludes  it  from  determining  that 
the  appellee  is  entitled  to  a  new  trial,  or  from  directing 
the  trial  court  to  determine  whether  a  new  trial  shall 
be  granted. 


RULE  51.   Instructions  to  Jury:  Objection 

At  the  close  of  the  evidenije  or  at  such  earlier  time 
during  the  tlnal  as-th^^court  reasonably  directs^my, 
por+yjp|:iY  fiU  ^ynttgn  rgqiipgf.;  that  the  court  mstruct 
-1:hg|urv,on  the_law  as  set  forth  in  the  requests.  Tine 
fnnrt-kLall  iTifnrm  counsel  Ol  Its  prnpospdTlr+irm-iiprm_ 
the  requests  prior  to  their  arguments  to  the  jury.  The 
court,  at-rts~eleCtion,  m;i\  insfmct  the-jggr^;before_or, 
after  arpjument,  or  both.  No  party  may  assign  as  error 
the  giving  or  the  failure  to  give  an  instruction  unless 
that  partyvQ^jects  thereto^efore  the  jury  retires  to 
consider  its  verdict,  stating  distinctly  the  matter  ob- 
jected to  and  the  grounds  of  the  objection.  Opporhmity 
shall  be  given  to  make  the  objection  out  of  the  hearing 
of  the  jury. 


PROPOSED  AMENDMENTS  TO  RULE  51 

The  amendments  reflected  in  Rule  51  are  scheduled  to  lake 
effect  on  Decemtjer  I,  2003,  absent  Congressional  action  to 
the  contrary: 


RULE  5L   Instructions  to  Jury;  Objections;  Preserv- 
ing a  Claim  of  Error 

(a)  Requests. 

(1)  A  party  may,  at  the  close  of  the  evidence  or  at  an  earlier 
reasonable  time  that  the  court  directs,  file  and  furnish  to  every 


■[ 


other  party  written  requests  that  the  court  instruct  the  jury 
on  the  law  as  set  forth  in  the  requests. 

(2)  After  the  close  of  the  evidence,  a  party  may: 

(A)  file  requests  for  instructions  on  issues  that  could 
not  reasonably  have  been  anticipated  at  an  earlier  time  for 
requests  set  under  Rule  51(a)(1),  and 

(B)  with  the  court's  permission  file  untimely  requests  for 
instructions  on  any  issue. 

(b)  Instructions.  The  court: 

(1)  must  infonn  the  parties  of  its  proposed  instructions  and 
proposed  action  on  the  requests  before  instructing  the  jury 
and  before  final  jury  arguments; 

(2)  must  give  the  parties  an  opportunity  to  object  on  the 
record  and  out  of  the  jury's  hearing  to  the  proposed  instructions 
and  actions  on  requests  before  the  instructions  and  arguments 
are  delivered;  and 

(3)  may  instruct  the  jury  at  any  time  after  trial  begins  and 
before  the  jury  is  discharged. 

(c)  Objections. 

(1)  A  party  who  objects  to  an  instruction  or  the  failure  to 
give  an  instruction  must  do  so  on  the  record,  stating  distinctly 
the  matter  objected  to  and  the  grounds  of  the  objection. 

(2)  An  objection  is  timely  if 

(A)  a  party  that  has  been  informed  of  an  instruction  or 
action  on  a  request  before  the  jury  is  instructed  and  before 
final  jury  arguments,  as  provided  by  Rule  51(b)(1),  objects 
at  the  opportunity  for  objection  required  by  Rule  51(b)(2); 
or 

(B)  a  party  that  has  not  been  informed  of  an  instruction 
or  action  on  a  request  before  the  time  for  objection  provided 
under  Rule  51(b)(2)  objects  prompdy  after  learning  that 
the  instruction  or  request  will  be,  or  has  been,  given  or 
refused 

(d)  Assigning  Error;  Plain  Error. 

(1)  A  party  may  assign  as  error: 

(A)  an  error  in  an  instruction  actually  given  if  that  party 
made  a  proper  objection  under  Rule  51(c).  or 

(B)  a  failure  to  give  an  instruction  if  that  party  made  a 
proper  request  under  Rule  51(a),  and — unless  the  court 
made  a  definitive  ruhng  on  the  record  rejecting  the  re- 
quest— also  made  a  proper  objection  under  Rule  51(c). 

(2)  A  court  may  consider  a  plain  error  in  the  instructions 
affecting  substantial  rights  that  has  not  been  preserved  as 
required  by  Rule  51(d)(1)(A)  or  (B). 


RULE  52.  Findings  by  the  Court;  Judg- 
ment on  Partial  Findings 

(a)  Effect.  In  all  actions  tn^rl  npnn  Aie  faf^t^  Kvithmit 
a  jury  or  with  an  advisoryjury',"fire  courtsFall  find  the 
nd  statVseparately  its  concliiiioiis  uf  law 
on,  and  judgment  shall  be  entered  pursuant  to 
Rule  58;  and  in  granting  or  refusing  interlocutory  in- 
junctions the  court  shall  similarly  set  forth  the  findings 
of  fact  and  conclusions  of  law  which  constitute  the 
grounds  of  its  action.  Requests  for  findings  are  not 
necessary  for  purposes  of  review.  Findings  of  fact, 
whether  based  on  oral  or  documentary  evidence,  shall 
not  be  set  aside  unless  clearly  erroneous,  and  due  regard 
shall  be  given~to"llie  uppunuiiily  of  the  trial  court  to 
judge~6fThe_credibihty  of  the  witnesses.  The  ftfidmgs 
of  a  master,  to  the  e.\tent  that  the  court  adopts  them, 
shall  be  considered  as  the  findings  of  the  court.  It  will 
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be  sufficient  if  the  findings  of  fact  and  conclusions  of 
law  are  stated  orally  and  recorded  in  open  court  follow- 
ing the  close  of  the  evidence  or  appear  in  an  opinion 
or  memorandum  of  decision  filed  by  the  court.  Findings 
of  fact  and  conclusions  of  law  are  unnecessary  on  deci- 
sions of  motions  under  Rule  12  or  56  or  any  other 
motion  except  as  provided  in  subdivision  (c)  of  this  rule. 

(b)  AjRendment.  On  a  party's  motion  filed  no  latet 
than  to-days  aftei'  entry  of  judgment,  the  court  may 
amend  its'finHings — or  make  additional  findings — and 
may  Miend  the  judgment  accordingly.  The  motiorrtnay 
accompany  a  rriotion  for  a  new  trial  under  Rule  59. 
When  findings  oTTact  are  made  in  actions  tried  without 
a  jury,  the  sufficiency  of  the  evidence  supporting  the 
findings  may_be  later  questioned.whether.,or  noLLn  the 
district  CQurt.the^arty  raising  the  question  objected  to 
the  findings,  moved  to  ameifd them,  or  moved  for  partial 
findings.  " 

(cljudginent  on  Partial  Findings.  If  during  a  trial 
without  a  jury  a  pant^_hasbeen  fully  heard  on  an  issue 
and  the  court  finds  against  the  party  on  that  issue,  the 
court  may  enter  judgment  as  a  matter  of  law  against 
that  party  with  respect  to  a  claim  or  defense  that  cannot 
under  the  controlling  law  bernaintained  or  deieated 
withouf^fa\  orable  fiinling  on  that  issue^_o^he  court 
may  decITne  to  render  any  judgment  until  the  close  of 
all  the  evidence.  Such  a  judgment  shall  be.ajpported 
by  findings  of  fact  and  conclusions  of  law  as  required 
by  suboTvision  (a)  ot  this  rufe 


RULE  53.  Masters 

(a)  Appointment  and  Compensation.  The  court 
in  which  any  action  is  pending  may  appoint  a  special 
ma.ster  therein.  As  used  in  these  rules,  the  word  "mas- 
ter" includes  a  referee,  an  auditor,  an  examiner,  and 
an  assessor.  The  compensation  to  be  allowed  to  a  master 
shall  be  fixed  by  the  court,  and  shall  be  charged  upon 
such  of  the  parties  or  paid  out  of  any  fund  or  subject 
matter  of  the  action,  which  is  in  the  custody  and  control 
of  the  court  as  the  court  may  direct;  provided  that 
this  provision  for  compensation  shall  not  apply  when  a 
United  States  magistrate  judge  is  designated  to  serve 
as  a  master.  The  master  shall  not  retain  the  master's 
report  as  security  for  the  master's  compensation;  but 
when  the  party  ordered  to  pay  the  compensation  al- 
lowed by  the  court  does  not  pay  it  after  notice  and 
within  the  time  prescribed  by  the  court,  the  master  is 
entitled  to  a  writ  of  execution  against  the  delinquent 
party. 

(b)  Reference.  A  reference  to  a  master  shall  be  the 
exception  and  not  the  rule.  In  actions  to  be  tried  by  a 
jury,  a  reference  shall  be  made  only  when  the  issues 
are  complicated;  in  actions  to  be  tried  without  a  jury, 
save  in  matters  of  account  and  of  difficult  computation 
of  damages,  a  reference  shall  be  made  only  upon  a 
showing  that  some  exceptional  condition  requires  it. 
Upon  the  consent  of  the  parties,  a  magistrate  judge 
may  be  designated  to  serve  as  a  special  master  without 


regard  to  the  provisions  of  this  subdivision. 

(c)  Powers.  The  order  of  reference  to  the  master 
may  specify  or  limit  the  master's  powers  and  may  direct 
the  master  to  report  only  upon  particular  issues  or  to 
do  or  perform  particular  acts  or  to  receive  and  report 
evidence  only  and  may  fix  the  time  and  place  for  begin- 
ning and  closing  the  hearings  and  for  the  filing  of  the 
master's  report.  Subject  to  the  specifications  and  limita- 
tions stated  in  the  order,  the  master  has  and  shall  exer- 
cise the  power  to  regulate  all  proceedings  in  every  hear- 
ing before  the  master  and  to  do  all  acts  and  take  all 
measures  necessary  or  proper  for  the  efficient  perfor- 
mance of  the  master's  duties  under  the  order.  The 
master  may  require  the  production  before  the  master 
of  evidence  upon  all  matters  embraced  in  the  reference, 
including  the  production  of  all  books,  papers,  vouchers, 
documents,  and  writings  applicable  thereto.  The  master 
may  rule  upon  the  admissibility  of  evidence  unless  oth- 
erwise directed  by  the  order  of  reference  and  has  the 
authority  to  put  witnesses  on  oath  and  may  examine 
them  and  may  call  the  parties  to  the  action  and  examine 
them  upon  oath.  When  a  party  so  requests,  the  master 
shall  make  a  record  of  the  evidence  offered  and  ex- 
cluded in  the  same  manner  and  subject  to  the  same 
limitations  as  provided  in  the  Federal  Rules  of  Evidence 
for  a  court  sitting  without  a  jury. 

(d)  Proceedings. 

(1)  Meetings.  When  a  reference  is  made,  the  clerk 
shall  forthwith  furnish  the  master  with  a  copy  of  the 
order  of  reference.  Upon  receipt  thereof  unless  the 
order  of  reference  otherwise  provides,  the  master  shall 
forthwith  set  a  time  and  place  for  the  first  meeting  of 
the  parties  or  their  attorneys  to  be  held  within  20  days 
after  the  date  of  the  order  of  reference  and  shall  notify 
the  parties  or  their  attorneys.  It  is  the  duty  of  the  master 
to  proceed  with  all  reasonable  diligence.  Either  party, 
on  notice  to  the  parties  and  master,  may  apply  to  the 
court  for  an  order  requiring  the  master  to  speed  the 
proceedings  and  to  make  the  report.  If  a  party  fails  to 
appear  at  the  time  and  place  appointed,  the  master  may 
proceed  ex  parte  or,  in  the  master's  discretion,  adjourn 
the  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  of  the  adjournment. 

(2)  Witnesses.  The  parties  may  procure  the  atten- 
dance of  witnesses  before  the  master  by  the  issuance 
and  service  of  subpoenas  as  provided  in  Rule  45.  If 
without  adequate  excuse  a  witness  fails  to  appear  or 
give  evidence,  the  witness  may  be  punished  as  for  a 
contempt  and  be  subjected  to  the  consequences,  penalt- 
ies, and  remedies  provided  in  Rules  37  and  45. 

(3)  Statement  of  Accounts.  When  matters  of  account- 
ing are  in  issue  before  the  master,  the  master  may 
prescribe  the  form  in  which  the  accounts  shall  be  sub- 
mitted and  in  any  proper  case  may  require  or  receive 
in  evidence  a  statement  by  a  certified  public  accountant 
who  is  called  as  a  witness.  Upon  objection  of  a  party 
to  any  of  the  items  thus  submitted  or  upon  a  showing 
that  the  form  of  statement  is  insufficient,  the  master 
may  require  a  different  form  of  statement  to  be  fur- 
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nished,  or  the  accounts  or  specific  items  thereof  to  be 
proved  by  oral  examination  of  the  accounting  parties 
or  upon  written  interrogatories  or  in  such  other  manner 
as  the  master  directs. 

(e)  Report. 

(1)  Contents  and  Filing  The  master  shall  prepare  a 
report  upon  the  matters  submitted  to  the  master  by 
the  order  of  reference  and,  if  required  to  make  findings 
of  fact  and  conclusions  of  law,  the  master  shall  set  them 
forth  in  the  report.  The  master  shall  file  the  report  with 
the  clerk  of  the  court  and  serve  on  all  parties  notice  of 
the  filing.  In  an  action  to  be  tried  without  a  jury,  unless 
otherwise  directed  by  the  order  of  reference,  the  master 
shall  file  with  the  report  a  transcript  of  the  proceedings 
and  of  the  evidence  and  the  original  exhibits.  Unless 
otherwise  directed  by  the  order  of  reference,  the  master 
shall  serve  a  copy  of  the  report  on  each  party. 

(2)  In  Non-Jury  Actions.  In  an  action  to  be  tried 
without  a  jury  the  court  shall  accept  the  master's  find- 
ings of  fact  unless  clearly  erroneous.  Within  10  days 
after  being  served  with  notice  of  the  filing  of  the  report 
any  party  may  serve  written  objections  thereto  upon 
the  other  parties.  Application  to  the  court  for  action 
upon  the  report  and  upon  objections  thereto  shall  be 
by  motion  and  upon  notice  as  prescribed  in  Rule  6(d). 
The  court  after  hearing  may  adopt  the  report  or  may 
modify  it  or  may  reject  it  in  whole  or  in  part  or  may 
receive  further  evidence  or  may  recommit  it  with  in- 
structions. 

(3)  In  Jury  Action.'!.  In  an  action  to  be  tried  by  a  jury 
the  master  shall  not  be  directed  to  report  the  evidence. 
The  master's  findings  upon  the  issues  submitted  to  the 
master  are  admissible  as  evidence  of  the  matters  found 
and  may  be  read  to  the  jury,  subject  to  the  ruling  of 
the  court  upon  any  objections  in  point  of  law  which 
may  be  made  to  the  report. 

(4)  Stipulation  as  to  Findings.  The  effect  of  a  master's 
report  is  the  same  whether  or  not  the  parties  have 
consented  to  the  reference;  but,  when  the  parties  stipu- 
late that  a  master's  findings  of  fact  shall  be  final,  only 
questions  of  law  arising  upon  the  report  shall  thereafter 
be  considered. 

(5)  Draft  Report.  Before  filing  the  master's  report  a 
master  may  submit  a  draft  thereof  to  counsel  for  all 
parties  for  the  purpose  of  receiving  their  suggestions. 

(f)  Application  to  Magistrate  Judge.  A  magistrate 
judge  is  subject  to  this  rule  only  when  the  order  refer- 
ring a  matter  to  the  magistrate  judge  expressly  provides 
that  the  reference  is  made  under  this  rule. 


PROPOSED  AMENDMENTS  TO  RULE  53 

The  amendments  reflected  in  Rule  53  are  .scheduled  to  take 
effect  on  December  1,  2003,  absent  Congressional  action  to 
the  contrary: 

RULE  53.   Masters 

(a)  Appointment. 

( 1 )  Unless  a  statute  provides  otherwise,  a  court  may  appoint 
a  master  only  to: 


(A)  perform  duties  consented  to  by  the  parties; 

(B)  hold  trial  proceedings  and  make  or  recommend  find- 
ings of  fact  on  issues  to  be  decided  by  the  court  without  a 
jury  if  appointment  is  warranted  by 

(i)  some  exceptional  condition,  or 
(ii)  the  need  to  perform  an  accounting  or  resolve  a 
difficult  computation  of  damages;  or 

(C)  address  pretrial  and  post-trial  matters  that  cannot  be 
addressed  effectively  and  timely  by  an  available  district 
judge  or  magistrate  judge  of  the  district. 

(2)  A  master  must  not  have  a  relationship  to  the  parties, 
counsel,  action,  or  court  that  would  require  disqualification  of 
a  judge  under  28  U.S.C.  §  455  unless  the  parties  consent  with 
the  court's  approval  to  appointment  of  a  particular  person  after 
disclosure  of  any  potential  grounds  for  disqualification. 

(3)  In  appointing  a  master,  the  court  must  consider  the 
fairness  of  imposing  the  likely  expenses  on  the  parties  and 
must  protect  against  unreasonable  expense  or  delay. 

(b)  Order  Appointing  Master. 

(1)  Notice.  The  court  must  give  the  parties  notice  and  an 
opportunity  to  be  heard  before  appointing  a  master.  A  party 
may  suggest  candidates  for  appointment. 

(2)  Contents.  The  order  appointing  a  master  must  direct 
the  master  to  proceed  with  all  reasonable  diligence  and  must 
state: 

(A)  the  master's  duties,  including  any  investigation  or 
enforcement  duties,  and  any  limits  on  the  master's  authority 
under  Rule  .53(c); 

(B)  the  circumstances — if  any — in  which  the  master  may 
communicate  ex  parte  with  the  court  or  a  party; 

(C)  the  nature  of  the  materials  to  be  preserved  and  filed 
as  the  record  of  the  master's  activities; 

(D)  the  time  limits,  method  of  filing  the  record,  other 
procedures,  and  standards  for  reviewing  the  master's  orders, 
findings,  and  recommendations;  and 

(E)  the  basis,  terms,  and  procedure  for  fixing  the  master's 
compensation  under  Rule  53(h). 

(3)  Entry  of  Order.  The  court  may  enter  the  order  appoint- 
ing a  master  only  after  the  master  has  filed  an  affidavit  disclos- 
ing whether  there  is  any  ground  for  disqualification  under  28 
use  §  455  and,  if  a  ground  for  disqualification  is  disclosed, 
after  the  parties  have  consented  with  the  court's  approval  to 
waive  the  disqualification. 

(4)  Amendment.  The  order  appointing  a  master  may  be 
amended  at  any  time  after  notice  to  the  parties,  and  an  opportu- 
nity to  be  heard 

(c)  Master's  Authority.  Unless  the  appointing  order  ex- 
pressly directs  otherwise,  a  master  has  authority  to  regulate 
all  proceedings  and  take  all  appropriate  measures  to  perform 
fairly  and  efficiently  the  assigned  duties.  The  master  may  by 
order  impose  upon  a  party  any  noncontempt  sanction  provided 
by  Rule  37  or  45,  and  may  recommend  a  contempt  sanction 
against  a  party  and  sanctions  against  a  nonparty. 

(d)  Evidentiary  Hearings.  Unless  the  appointing  order 
expressly  directs  otherwise,  a  master  conducting  an  evidentiary 
hearing  may  exercise  the  power  of  the  appointing  court  to 
compel,  take,  and  record  evidence. 

(e)  Master's  Orders.  A  master  who  makes  an  order  must 
file  the  order  and  prompdy  serve  a  copy  on  each  party.  The 
clerk  must  enter  the  order  on  the  docket. 

(f)  Master's  Reports.  A  master  must  report  to  the  court 
as  required  by  the  order  of  appointment.  The  master  must 
file  the  report  and  promptly  ser%'e  a  copy  of  the  report  on 
each  party  unless  the  court  directs  otherwise. 

(g)  Action  on  Master's  Order,  Report,  or  Recommen- 
dations. 
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(1)  Action.  In  acting  on  a  master's  order,  report,  or  recom- 
mendations, the  court  must  afford  an  opportunity  to  be  heard 
and  may  receive  evidence,  and  may:  adopt  or  affirm;  modify'; 
wholly  or  partly  reject  or  reverse;  or  resubmit  to  the  master 
with  instructions. 

(2)  Time  To  Object  or  Move.  A  party  may  file  objections 
to — or  a  motion  to  adopt  or  modify' — the  master's  order,  report, 
or  recommendations  no  later  than  20  days  from  the  time  the 
master's  order,  report,  or  recommendations  are  served,  unless 
the  court  sets  a  different  time. 

(3)  Fact  Findings.  The  court  must  decide  de  novo  all  objec- 
tions to  findings  of  fact  made  or  recommended  by  a  master 
unless  the  parties  stipulate  with  the  court's  consent  that: 

(A)  the  master's  findings  will  be  reviewed  for  clear  error, 
or 

(B)  the  findings  of  a  master  appointed  under  Rule 
53(a)(1)(A)  or  (C)  will  be  final. 

(4)  Legal  Conclusions.  The  court  must  decide  de  novo  all 
objections  to  conclusions  of  law  made  or  recommended  by  a 
master. 

(5)  Procedural  Matters.  Unless  the  order  of  appointment 
establishes  a  different  standard  of  review,  the  court  may  set 
aside  a  master's  ruling  on  a  procedural  matter  only  for  an 
abuse  of  discretion. 

(h)  Compensation. 

(1)  Fixing  Compensabon.  The  court  must  fix  the  master's 
compensation  before  or  after  judgment  on  the  basis  and  terms 
stated  in  the  order  of  appointment,  but  the  court  may  set  a 
new  basis  and  terms  after  notice  and  an  opportunity  to  be 
heard. 

(2)  Payment.  The  compensation  Ptxed  under  Rule  53(h)(1) 
must  be  paid  either: 

(A)  by  a  part)'  or  parties;  or 

(B)  from  a  fund  or  subject  matter  of  the  action  within 
the  court's  control. 

(3)  Allocation.  The  court  must  allocate  payment  of  the  mas- 
ter's compensation  among  the  parties  after  considering  the 
nature  and  amount  of  the  controversy,  the  means  of  the  parties, 
and  the  extent  to  which  any  party  is  more  responsible  than 
other  parties  for  the  reference  to  a  master  An  interim  alloca- 
tion may  be  amended  to  reflect  a  decision  on  the  merits. 

(i)  Appointment  of  Magistrate  Judge.  A  magistrate  judge 
is  subject  to  this  nile  only  when  the  order  referring  a  matter 
to  the  magistrate  judge  expressly  provides  that  the  reference 
is  made  under  this  rule. 


VII 
JUDGMENT 


RULE  54.  Judgments;  Costs 

(a)  Definition;  Form.  "Judgment"  as  used  in  these 
rules  includes  a  decree  and  any  order  from  which  an 
appealjie*^  A  judgment  shall  not  contain  a  recital  of 
pleadings,  the  report  of  a  master,  or  the  record  of  prior 
proceedings. 

(b)  Judgment  Upon  Multiple  Claims  or  Involving 
Multiple  Parties.  When  more  than  one  claim  forjehef 
is  presented  in  an  action,  whether  as  a  claim,  counter- 
claim, cross-claim,  or  third-party  claim,  or  when  nrmlti- 
ple  parties  are  involved,  the  court  may  direct  the  entry 


of  a  final  judgment  as  to  one  or  more  but  fewer  than 
all  of  the  claims  or  parties  only  upon  an  expfSs  determi- 
nation that  rhefe-tsTlS  just  reason  for  delay  and  upwn 
an  express  direction  foTthe  entry  of  judgm^riT  In  the 
abseficBTifsuch'determtiTatfeTi'and'tfifectton,  any  order 
or  other  form  of  decision,  however  designated,  which 
adjudicates  fewer  than  all  the  claims  or  the  rights  and 
liabilities  uf  fewerthan  alt  the  parfies'sTiairnot  terminate 
the  action  as  to  any  of  the  claims  or  parties,  and  the 
order  or  other  form  of  decision  is  subject  to  revision  at 
any  time  before  the  entry  of  judgment  adjudicating  all 
the  claims  and  the  rights  and  liabilities  of  all  the  parties,, 

(c)  Demand  for  Judgment.  A  judgment  by^^lefaulj'^ 
shall  not  be  different  in  kind  from  or  exceed  in  amount 
that  prayed  for  in  theHemand  for  judgment.  Except  as 
to  a  party  agairtsrvt^om  a  judgment  is  entered  by  de- 
fault, every  final  judgment  shall_grant  the  rehef  to  which 
the  party  in  whose  favor  it  is  rendered  is  entitled,  even 
if  tTie  party  has  not  demanded  such  relief  in  the  party's 
pleadings^ 

(d)  Costs;  Attorneys'  Fees. 

(1)  Costs  Other  than  Attorneys'  Fees.  Except  when 
express  provision  therefor  is  made  either  in  a  statute 
of  the  United  States  or  in  these  rules,  costs  other  than 

attorneys'    fees    shal|    he    allnwprl    ac    nf  nni^r-^p    tn    the 

prevailing  party  unless  the  court  otherwise  directs;  but 
costs  against  tHeTJinFed  Stales,  its  officers,  and  agencies 
shall  be  imposed  only  to  the  extent  permitted  by  law. 
Such  costs  may  be  taxed  by  the  clerk  on  one  day's 
notice.  On  motion  served  within  5  days  thereafter,  the 
action  of  the  clerk  may  be  reviewed  bv  the  court. 

(2)  Attorneys'  Fees 

(A)  Claims  for  attorneys'  fees  and  related  nontax- 
able expenses  shall  be  made  by  motion  unless  the 
substantive  law  govennng  the  action  provides  tor  the 
recovery  of  suchfees  as  an  element  of  damages  to 
be  proved  aMHal^ 

(B)  Unless  otherwise  provided  by  statute  or  order 
of  the  court,  the  motion  must  be  filed  no  later  than 
14  days  after  entry  of,  judgment;  must  specify  the 
judgment  and  the  statute,  rule,  or  other  grounds  enti- 
tling the  moving  party  to  the  award;  and  must  state 
the  amount  or  provide  a  fair  estimate  of  the  amount 
sought.  If  directed  by  the  court,  the  motion  shall  also 
disclose  the  terms  of  any  agreement  with  respect  to 
fees  to  be  paid  for  the  services  for  which  claim  is 
made. 

(C)  On  request  of  a  party  or  class  member,  the 
court  shall  afford  an  opportunity  for  adversary  sub- 
missions  with  respect  to  the  motion  in  accordance 
with  Bule4^[e)  ol  Itule  78.  The  court  may  determine 
issues  of  habUify  for  fees  before  receiving  submissions 
bearing  on  issues  of  evaluation  of  services  for  which 
liability  is  imposed  by  the  court.  The  court  shall  find 
the  facts  and  state  its  conclusions  of  law  as  provided 
in  Rule  52(a). 

(D)  By  local  rule  the  court  may  establish  special 
procedures'Ey  whiclTTssTiesTgtatmg  fo^ch  fppc  may 
be  resolved  without  extensive  evidentiary  hearings. 


^Y\ 
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In  addition,  the  court  may  refer  issues  relating  to  the 
value  of  sTi'^^^t"  j'-r]>'>°i^l  m^«if<>r  under  Rule  53 
without  regard  to  the  provisions  of  subdivision  (b) 
thereof  and  may  refer  a  motion  for  attorneys'  fees  to 
a  magistrate  judge  under  Rule  72(b)  as  if  it  were  a 
dispositive  pretrial  matter. 

(E)  The  provisions  of  subparagraphs  (A)  through 
(D)  do  not  apply  to  daims^ for  fees  and  expenses  as 
saaetlans  for  violatioTts-oLthese  roles  or~uiidfer-a8 


PROPOSED  AMENDMENTS  TO  RULE  54(d)(2)(D) 

New  matter  is  underlined  and  matter  to  be  omitted  is  lined 
through.  The  amendments  reflected  in  Rule  54(d)(2)(D)  are 
scheduled  to  take  effect  on  December  1,  2003,  absent  Congres- 
sional action  to  the  contrary: 


RULE  54.  Judgments;  Costs 
(d)  Costs;  Attorneys'  Fees. 

e   o   «   0   « 

(2)  Attorneys'  Fees. 

e  «  e  «   e 

(D)  By  local  rule  the  court  may  establish  special  proce- 
dures by  which  issues  relating  to  such  fees  may  be  resolved 
without  extensive  evidentiary  hearings  In  addition,  the 
court  may  refer  issues  relating  to  the  value  of  services  to  a 
special  master  under  Rule  53  without  regard  to  the  provi- 
sions of  jubdiviaiuu  (b)  llititof  Rule  53(a)(1)  and  may  refer 
a  motion  for  attorneys'  fees  to  a  magistrate  judge  under 
Rule  72(b)  as  if  it  were  a  dispositive  pretrial  matter.       V 

n 


is  sought  has  appeared  in.the  action,  the  party  (or,  if 
appearing  by  representative,  the  party's  representative) 
shall  be  served  with  written  notice  of  the  application 
for  judgment  at  least  3  days  prior  to  the  hearing  on 
such  application.  If,  in  order  to  enable  the  court  to 
enfer  judgment  or  to  carry  it  into  effect,  it  is  necessary 
to  take  an  account  or  to  determine  the  amount  of  dam- 
ages or  to  establish  the  truth  of  any  averment  by  evi- 
dence or  to  make  an  investigation  of  any  other  matter, 
-the  court  may  conduct  such  hearings  or  order  such 
references  as  it  deems  necessary  and  proper  and  shall 
accord  a  right  of  trial  by  jury  to  the  parties  when  and 
as  required  by  any  statute  of  the  United  States. 

(c)  Setting  Aside  Default.  For  good  cause  shown 
the  court  may^^et^aside^aiLeBtry-ef-defeuk  and,  if  a 
judgment  by  default  has  been  entered,  may  Ukewise 
set  it  aside  in  accordance  with  Rule  60(b). 

(d)  Plaintiffs,  Counterclaimants,  Cross-Claim- 
ants. The  provisions  of  this  rule  apply  whether  the  party 
entitled  to  the  judgment  by  default  is  a  plaintiff,  a  third- 
party  plaintiff,  or  a  party  who  has  pleaded  a  cross-claim 
or  counterclaim.  In  all  cases  a  judgment  by  default  is 
subject  to  the  limitations  of  Rule  54(c). 

(e)  Judgment  Against  the  United  States.  Nojudg;_ 
ment  by  default  shall  be  entered  against  the  United 
States  or  an  officer  or  agency  therebfunless  the  claimant 
establishes  a  claimor  right  to  reUef  by  evidence  satrsfac- 
toryjojbe-£ourt.^       Q/jJ/^ 

RULE  56.   Summary  Judgment 

(a)  For  Claimant.  A  party  seeking  to  recover  upon 
,  a  claim,  counterclaim,  or  cross-claim  or  to  obtain  a 


rf.")i     ^v?declaratory  judgment  may,  at  any  time  after  the  expita 
V\V^\ti 


Af. 


RULE  55.  Default 

(a)  Entry.  When  a  party  against  whom  a  judgment 
for  affirmative  relief  is  sought  has  faijed  to^plead  or 
otherwise  defend  as  provided  by  these  rules  and  that 
fact  is  made  to  appear  by  affidavit  or  otherwise,  the 
clerk  shall  enter  the  party's  default. 

(b)  Judgment.  Judgment  by  default  may  be  entered 
as  follows: 

(1)  By  the  Clerk.  WhenJ]ie__plaintifrs  claim  against 
a  defendant  is  for  a  sum  certainu<)r  for  a  sum  which  can 
by  computation  be  made  certain,  the  clerk  upon  request 
of  the  plaintiff  and  upon  affidavit  of  the  amount  due 
shall  enter  judgment  for  that  amount  aiuLcosts^ainst 
the  defendant,  if  the  defendant  has  been  defaulted  for 
failure  to  appear  and  is  notaninfanL-Or-incompetent 
person-  I 

(2)  By  the  Court.  In  all  other  cases  the  party^ntitlfid| 
to  a  judgment  by  default  shall  apply  toThecourt  there- 
for; but  no  judgment  by  default  shall  be  entered  against 
an  infant  or  incompetent  person  unless  represented  in 
the  action  by  a  general  guardian,  committee,  conserva- 
tor, or  other  such  representative  who  has  appeared 
therein.  If  the  party  against  whom  judgment  by  default 


Hon  of^O  days  from  the  commencement  of  the  action 
or~alter  service  of  a  motion  for  summary  judgment  by 
the  adverse  party,  move  with  or  without  supporting 
affidavits  for  a  summary-judgment  in  the  party's  favor 
upon  all  or  any  part  thereof. 

(b)  For  Defending  Party.  A  party  against  whom 
a  claim,  counterclaim,  or  cross-claim  is  asserted  or  a 
declaratory  judgment  is  sought  may,  at_any  tinije,  move 
with  or  without  supporting  affidavits  for'^summary 
judgment  in  the  party's  favor  as  to  all  or  any  part  thereof. 

(c)  Motion  and  Proceedings  Thereon.  The  motion 
shall  be  served  at  least  10  days  before  the  time  fixed 
for  the  hearing.  The  adverse  party  prior  ,to  the  day  of 
hearing  fnay  serve  opposing  affidavits jThe  judgmiSnt 
sought  shall  be  rendered  forthwith  iftlie  pleadings, 
depositions,  answers  to  interrogatories,  and  admissions_ 
-on  file,  togeth©r-with  4he -affidavits^_any^_show  that 
there^js  nn  gpnjiine  issue  as  tn  itny  material  Tart  and  I 
that^^jhe  moving_garty  is  entitled-ts-^-yidgirieiit  as  a 
rtiatteTliFlaw.  ft  summary  judgment,  interlocutory  in/ 
charaCtefPrnay  be  rendered  on  the^issue  of  liabil 
alone  although  th^reJsa^nuineTssue^t^the.^ 

of  damage^/ 

(d)  Case  Not  Fully  Adjudicated  on  Motion.  If  on 
motion  under  this  rule  judgment  is  not  rendered  upon 
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the  whole  case  or  for  all  the  relief  asked  and  a  tdajjs^ 
necessary,  the  coiIrFat  tFe  hearing  of  the  motion,  by 
examining  the  pleadings  and  the  evidence  before  it  and 
by  interrogating  counsel,  shall  if  practicable  ascertain 
what  material  facts  exist  without  substantial  controversy 
and  what  material  TacitFare  actually  and  in  gooJTalth 
controvertedTlF^all  thereupon  malce  an  order^speci- 
fying-the^acts  that  appear  without  substantial  contro- 
versy, including  the  Extent  fowhich  the  amount  of  dmip 
ages  or  other  relief  is  not  in  controversy,  and  directing 
such  further  proceedings  in  the  action  as  are  just. Tlporf 
the  trial  of  the  action  the  facts  so  specified  sTi'all  be 
deemed  established,  and  the  trial  shall  be  conducted 
accordingly. 

(e)  Form  of  AfTidavits;  Further  Tesdmony;  De- 
fense Required.  Supporting  and  opposing  affidavits 
shall  be  made  on  personal  lonoal£dg.e..  shall  set  forth 
such  facts  as  would  be  admissible  in  evidence,  and  shall 
show  affirmatively  that  the  affiant  is  competent  to  testify 
to  the  matters  stated  therein.  Sworn  or  certified  copies 
of  all  papers  or  parts  thereof  referred  to  in  an  affida\it 
shall  be  attached  thereto  or  sened  therewith.  The  court 
may  permit  affidavits  to  be  supplemented  or  opposed 
by  depositions,  answers  to  interrogatories,  or  further 
affidavits.  When  a  motion  for  summary  judgment  is 
made  and  suj)ported^s_prgyided_in  this  j-utle^  3n  adverse 
party  may  not  rest  upon  th£jnere,alle^ations  or  denials 
of  the  adverse  party  s  pl^afiing  hnf  the  adverse  party's 
response,Jw  affidavits  or  as  otherwise  provided  in  thisW 
rule,  mustjet  forth  specific  facts  showingtKaf  there  is  ci 
a  genuine  issue  jorjrial.  If  the  adverse  party  does  not 
so  respond,  summary  judgment,  ifagproE-'iSte^halt  be 
entered  against  Jfie  adverse  party. 

(0  when  AfTidavits  are  Unavailable.  Should  it 
appear  from  the  affidavits  of  a  party  opposing  the  mo- 
tion that  the  party^ cannot  for_reasoiis.itated present  by 
affidavit  facts  essential  to  justify  the  party's  opposition, 
the^ourt  may  refuse  the  application  for  judgment  or 
may  order  a  continuance  to  penuit  affidavits  to  be  ob- 
tained or  depositions  to  be  taken  or  discovery  to  be  had 
or  may  make  such  other  order  as  is  just. 

(g)  Affidavits  Made  in  Bad  Faith.  Should  it  appear 
to  the  satisfaction  of  the  court  at  any  time  that  any 
of  the  affidavits  presented  pursuant  to  this  rule  are  ,-■■ 
presented  in  bad  faith  or  solely  for  the  purpo.se  of  delay,  n 
the  court  shall  forthwith  order  the  party  employing 
them  to  pay  to  the  other  party  the  amount  of  the  reason- 
able expenses  which  the  filing  of  the  affidavits  caused 
the  other  party  to  incur,  including  reasonable  attorney's 
fees,  and  any  offending  party  or  attorney  may  be  ad- 
judged guilty  of  contempt. 


another  adequate  remedy  does  not  preclude  a  judgment 
fr>r  rwrargtory  rflipt  in  cannfi  wfiftrft  it  it;  apprnprintp 
The  court  may  order  a  speedy  hearing  of  an  action 
for  a  declaratory  judgment  and  may  advance  it  on  the 
calendar. 


RULE  57.   declaratory  Judgments 

The  procedure  for  obtaining  a  declaratory  judgment 
pursuant  to  Title  28,  U.S.C.  §  2201,  shall  be  in  accord- 
ance with  these  rules,  and  the  right  to  trial  by  jury 
may  be  demanded  under  the  circumstances  and  in  the 
manner  provided  in  Rules  38  and  39.  The  existence  of 


RULE  58.   Entry  of  Judgment 

(a)  Separate  Document. 

(1)  Every  judgment  and  amended  judgment  must 
be  set  forth  on  a  separate  document,  but  a  separate 
document  is  not  required  for  an  order  disposing  of  a 
motion: 

(A)  for  judgment  under  Rule  50(b); 

(B)  to  amend  or  make  additional  findings  of  fact 
under  Rule  52(b); 

(C)  for  attorney  fees  under  Rule  54; 

(D)  for  a  new  trial,  or  to  alter  or  amend  the  judg- 
ment, under  Rule  59;  or 

(E)  for  relief  under  Rule  60. 

(2)  Subject  to  Rule  .54(b): 

(A)  unless  the  court  orders  otherwise,  the  clerk 
must,  without  awaiting  the  court's  direction, 
promptly  prepare,  sign,  and  enter  the  judgment 
whgn: 

(i)  the  jury  returns  a  general  verdict, 

(ii)  the  court  awards  only  costs  or  a  sum  certain, 
,/^or 

(iii)  the  court  denies^ll_relief; 

(B)  the  court  rnusTpromptTy  approve  the  form 
of  the  judgment,  which  the  clerk  must  promptly 
enter,  when: 

(i)  the  jury  returns  a  special  verdict  or  a  general 
verdict  accompanied  by  interrogatories,  or 

(ii)  the  court  grants  other  relief  not  described 
in  Rule  58(a)(2). 

(b)  Time  of  Entry.  Judgment  is  entered  for  purposes 
of  these  rules: 

(1)  if  Rule  58(a)(1)  (l(«-s  nol  rojulrc  a  separate  docu- 
ment, when  it  is  entercdin  tin- 1  i\il  docketjiader  Rule 
79(a),  and- 

(2Tu  Rule  58(a)(1)  requiies_aL.segarate.xbcument, 
\vhen  it  is  entered_in_the_rivil  docket  under  Rule  79(a) 
an^Avhen  the  earlier  of  these  events  occurs: 
—^      (A)  when  it  is  set  forth  on  a  separate-document, 

or 

(B)  when  150  days  have  run  from  entry  in  the  civil 
docket  under  Rule  79(a). 

(c)  Cost  or  Fee  Awards. 

(1)  Entry  of  judgment  may  not  be  delayed,  nor  the 
time  for  appeal  extended,  in  order  to  tax  costs  or  award 
fees,  except  as  provided  in  Rule  58(c)(2). 

(2)  When  a  timely  motion  for  attorney  fees  is  made 
under  Rule  54(d)(2),  the  court  may  act  jagfoie-a-notiee 
of  appeal  has  been  filed  and  has  become  effective  to 
order  that  the  motion  have  the  same  effect  under  Fed- 
eral Rule  of  Appellate  Procedure  4(a)(4)  as  a  timely 
motion  under  Rule  59. 

(d)  Request  for  Entry.  A  party  may  request  that 
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judgment  be  set  forth  on  a  separate  document  as  re- 
quired by  Rule  58(a)(1). 

RULE  59.  New  Trials;  Amendment  of 
Judgments 

(a)  Grounds.  A  new  trial  may  be  granted  to  aHjir 
any  of  the  parties  and  on  all  or  part  of  the  issues 

(IX in  an  action  in  which  tliere  has  b^n  a  trial  by 
'juQv-for  any  of  the  reasons  for  which  new  trials  have 
"IVeretofore  been  granted  In  actton^^t  law  iii  the  courts 
of  thy  United  States;  and 

(2)  in  an  action  tried  without  a  jury,  for  any  of  the 
reasonsJoL  which  rehearings  have  heretofore  been 
granted  in  suits  in  cquilN  in  the  courts  iif  the  United 
States. 

On  a  motion  for  a  new  trial  in  an  action  tried  without 
a  jury,  the  court  may  open  tin'  judgment  if  one  has  been 
entered,  take  additif)iial  trstimony,  amend  findings  of 
factL^nd  conclusions  of  hiw  or  make  new  findings  and 
conclusions,  any^cbrect  the  entrv  of  a  new  judgment. 

(b)  Time  for  Motion.  An\  iimtion  for  a  new  trial 
shall  be  filed  no  later  than  10  days  ufter  entry  of  the 
ludgmeflt.  .— -^ 

(c)  Time  for  Serving  Affidavits.  When  a  motion 
for  new  trial  is  based  on  affidavits,  they  shalLheJiled 
withjJiejnQtion.  Tlic  opposing  party  has  10  days  after 
service  to  file  opposing  affidavits,  but  that  period  may 
be  extended  for  up  to  20  days,  either  by  the  court  for 
good  cause  orljy'The^parties'  written  stipulation.  The 
court  may  permitjreply^ affidavits. 

(d)  On  Court's  Initiative;  Notice;  Specifying 
Grounds.  No  later  than  10  days  after  entry  of  judgment 
the  comt^_oiiJtS-CLWi)._aiiiy.Ojd£r  ji_i]sw__yTal  Jo^any 
reason  that  would  justify..grantiiigon«-on~a-party'«  mo- 
tion. Sfter  giving  the  parties  notice  and  an  opportunity 
to  be  heard,  the  court  may  grail1!*a  timely  mofibrTfor  a 
new  triafTor  a  reason  not  stated  in  the  motion.  When 
granting  a  new  trial  on  its  ownlniHaHve~bf  fdr"a  reason 
not  stated  in  a  motion,  the  court_sbaU.  specify  the 
grounds  in  its  order. 

(e)  Motion  to  Alter  or  Amend  Judgment.  Any 
motion  to  alter  or  amend  a  judgment  shall  be  filed  no 
later  than  10  Hays  after  entry  of  the  judgment. 

RULE  60.  Relief  From  Judgment  or  Order 

(a)  Clerical  Mistakes.  Cleri.cal  mistakes  in  judg- 
ments, orders  or  other  parts  of  the  reciSfd  and  errors 
therein  arising  from  oversight  or  omission  may  be  cor- 
rected by  the  court  at  any  time  of  itsjjvsoi-infitafive  or 
on  tTiemotianof  any  party  and  after  such.pjjtice,  if  any, 
as  the  court  orders.  During  the  pendency  of  an  appeal, 
such  mistakes  may  be  so  corrected  before  tlie  appeal 
is  docketed  in  the  appellate_court,  and  thereafter  while 
the  appeal  is  pehdihg  may  besocorrectgd  with  leave 
of  the  appellate  court. 

(b)  Mistakesrliiadvertence;  Excusable  Neglect; 


Newly  Discovered  Evidence;  Fraud,  Etc.  On  mo- 
tion and  upon  such  terms  as  are  just,  the  court  may 
relieve  a  party  or  a  party's  legal  representative^lrom  a 
final  jiidgirierit7  order,  or  proceeding  for  the  following 
reasons^ 

(1)  mistake,  inadvertence,  surprise,  or  excusable  ne- 
glect;       -     -'     - 

(2)  newly  discovered  evidence  which  by  due  diligence 
could  not  have  been  discovered  in  time  to  move  for  a 
new  trial  under  Rule  59(b); 

(3)  fraud  (whether  heretofore  denominated  intrinsic 
or  extnhsrc),  misrepresentation,  or  other  misconduct  of 
an  adverse  partyr 

(4)  the  judgmentj§_vsid; 

(5)  the  judgment  has  been  satisfied,  released,  or  dis- 
charged, or  a  prior  judgment  upon  which  it  is  based 
has  been  reversed  or  otherwise  vacated,  or  it  is  no  longer 
equitable  that  the  judgment  should  have  prospective 
application;  or 

(6)  any  other  reason  justi^ing  relief  from  the  opera- 
tion of  the  judgment. 

The  motion  shall  be  made  within  a  reasonable  time, 
and  for  reasons  (1),  (2),  and  (3)  not^more  than  one  year 
after  the  Judgment,. order,  or  proceeding  was  entered 
or  taken.  A  motion  under  this  subdivision  (b)  does  not 
affect  the  finahty  of  a  judgment  or  suspend  its  operation. 
This  ruledoes  not  lirhTtthepower  of  a  court  to  entertain 
an  independent  action  to  relieve  a  party  from  a  judg- 
ment, order,  or  proceeding,  or  to  grant  relief  to  a  defen- 
dant not  actually  personally  notified  as  provided  in  Title 
28,  U.S.C.  §  16.55,  or  to  set  aside  a  judgment  for  fraud 
upon  the  court.  Writs  of  coram  nobis,  coram  vobis, 
audita  querela,  and  bills  of  review  and  bills  in  the  nature 
of  a  bill  of  review,  are  abolished,  and  the  procedure  for 
obtaining  any  relief  from  a  judgment  shall  be  by  motion 
as  prescribed  in  these  rules  or  by  an  independent  action. 

RULE  61.   Harmless  Error 

No  error  in  either  the  admission  or  the  exclusion  of 
evidence  and  no  error  or  defect  in  any  ruling  or  order 
or  in  anything  done  or  omitted  by  the  court  or  by  any 
of  the  parties  is  ground  for  granting  a  new  trial  or  for 
setting^aside  a  verdict  or  for  vacating,  modifying,  or 
otherwise  disturbing  a  judgment  or  order,  unless  refusal 
to  take  such  action  appears  to  the  court  inconsistent 
with  substantial  justice.  The  court  at  every  stage  of  the 
proceeding  must  disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the  substantial  rights 
oFthe  parties. 

RULE  62.  Stay  of  Proceedings  to  Enforce 
a  Judgment 

(a)  Automatic  Stay;  Exceptions — Injunctions, 
Receiverships,  and  Patent  Accountings.  Except  as 
stated  herein,  no  execution  shall  issue  upon  a  judgment 
nor  shall  proceedings  be  taken  for  its  enforcement  until 
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the  expiration  of  10  days  after  its  entry.  Unless  othenvise 
orderedT)y  the  courT,  an  interlocutory  or  final  judgment 
in  an  action  for  an  injunction  or  in  a  receivership  action, 
or  a  judgment  or  orHer  directing  an  accounting  in  an 
action  for  infringement  of  letters  patent,  shall  not  be 
stayed  during  the  period  after  its  entry  and  until  an 
appeaf  is  Taken  or  during  the  pendency  of  an  appeal. 
The  provisToris  of  subdivision  (c)  of  this  nile  govern 
the  suspending,  modifying,  restoring,  or  granting  of  an 
injunction  during  the  pendency  of  an  appeal. 

(b)  Stay  on  Motion  for  New  Trial  or  for  Judg- 
ment. In  its  discretion  and  on  such  conditions  for  the 
security  of  the  adverse  party  as  are  proper,  the  court 
may  stay  the  execution  of  or  any  proceedings  to  enforce 
a  judgment  pending  the  disposition  of  a  motion  for  a 
new  trial  or  to  alter  or  amend  a  judgment  made  pursuant 
to  Rule  59,  or  of  a  motion  for  reHef  from  a  judgment 
or  order  made  pursuant  to  Rule  60,  or  of  a  motion  for 
judgment  in  accordance  with  a  motion  for  a  directed 
verdict  made  pursuant  to  Rule  50,  or  of  a  motion  for 
amendment  to  the  findings  or  for  additional  findings 
made  pursuant  to  Rule  52(b). 

(c)  Injunction  Pending  Appeal.  WhenjiO-appeal  is 
taken  from  an  interlocutory  or  final  judgment  granting, 
dissolving,  or  denying  an  injunction,  the  court  in  its 
discretion  may  susj)endjig(Jiify,_cestQre^-ot-graiit  an 
injunctiSn  during  thependency  qfthcappeal  upon  such 
terms  as  t^,^boildjj^  otherwise  as  it  considers  proper 
for  the  security  of  the  righj_s  of  the  adverse  party.  If 
the  judgrhentlippealeJ  from  is"reh3ere3~by"X"district 
court  of  three  judges  specially  constituted  pursuant  to 
a  statute  of  the  United  States,  no  such  order  shall  be 
made  except 

(1)  by  such  court  sitting  in  open  court  or 

(2)  by  the  assent  of  all  the  judges  of  such  court  evi- 
denced by  their  signatures  to  the  order. 

(d)  Stay  Upon  Appeal.  When  an  appeal  is  taken 
the  appellant  by  giving  ajugersedeasirondTiray:  obtain 
a  stay  subject  to  the  exceptions  contained  in  subdivision 
(a)  of  tliis  rule.  The  bond  may  be  given^^LOLafter  the 
time  of  filing  the  notice  of  appeal  or  of  procuring  the 
ordeFaHowing  the  appeal,  as  the  case  may  be.  The  stay 
is  effective  when  the  supersedeas  bond  is  approved  by 
thecourt. 

(e)  Stay  in  Favor  of  the  United  States  or  Agency 
Thereof.  When  an  appeal  is  taken  by  the  United  States 
or  an  officer  or  agency  thereof  or  by  direction  of  any 
department  of  the  Government  of  the  United  States 
and  the  operation  or  enforcement  of  the  judgment  is 
stayed,  no  bond,  obligation,  or  other  security  shall  be 
required  from  the  appellant. 

(f)  Stay  According  to  State  Law.  In  any  state  in 
which  a  judgment  is  a  lien  upon  the  property  of  the 
judgment  debtor  and  in  which  the  judgment  debtor  is 
entitled  to  a  stay  of  execution,  a  judgment  debtor  is 
entitled,  in  the  district  court  held  therein,  to  such  stay 
as  would  be  accorded  the  judgment  debtor  had  the 
action  been  maintained  in  the  courts  of  that  state. 


(g)  Power  of  Appellate  Court  Not  Limited.  The 

provisions  in  this  ruleu£ia.jiotJiniit^atiy  power  of  an 
appellate  court  or  of  a  jud^e  or  justice  thereof  to  stay 
proceedings  during  the  pendency  of  an  appeal  or  to 
suspend,  modify,  restore,  or  grant  an  injunction  during 
the  pendency  of  an  appeal  or  to  make  any  order  appro- 
priate to  preserve  the  status  quo  or  the  effectiveness 
of  the  judgment  subsequently  to  be  entered. 

(h)  Stay  of  Judgment  as  to  Multiple  Claims  or 
Multiple  Parties.  When  a  court  has  ordered  a  final 
judgment  under  the  conditions  stated  in  Rule  54(b), 
the  court  may  stay  enforcement  of  that  judgment  until 
the  entering  of  a  subsequent  judgment  or  judgments 
and  -nray^rescribe  such  conditions  as  are  necessary  to 
secure  the  benefit  thereof  to  the  party  in  whose  favor 
the  judgment  is  entered. 


RULE  63.  Inability  of  a  Judge  to  Proceed 

If  a  trial  or  hearing  has  been  commenced  and  the 
judge  is  unable  to  proceed,  any  other  judge  may  proceed 
with  it  upon  certifying  familiarity  with  the  record  and 
determining  that  the  proceedings  in  the  case  may  be 
completed  without  prejudice  to  the  parties.  In  a  hearing 
or  trial  without  a  jury,  the  successor  judge  shall  at  the 
request  of  a  party  recall  any  witness  whose  testimony 
is  material  and  disputed  and  who  is  available  to  testify 
again  without  undue  burden.  The  successor  judge  may 
also  recall  any  other  witness. 

VIII 

PROVISIONAL  AND  FINAL 

REMEDIES 


RULE  64.  Seizure  of  Person  or  Property 

At  thrfcommencement,j&f  and  during  the  course  of 
an  actionr"aH~remedies  providing  for  seizure  of  person 
or  property  for  the  purpose  of  securing  satisfaction  of 
the  judgment  ultimately  to  be  entered  in  the  action  are 
available  under  the  circumstancgjand, in  the  manner 
provi3ed  By  the  law  of  tbe(state  m/ which  the  districr 
court  is  held,  existing  at  the  tirnFme  remedy  is  sought, 
iiiBject  to  the  following  qualifications: 

(1)  any  existing  statute  of  the  United  States  governs 
to  the  extent  to  which  it  is  applicable; 

(2)  the  action  in  which  any  of  the  foregoing  remedies 
is  used  shall  be  commenced  and  prosecuted  or,  if  re- 
moved from  a  state  court,  shall  be  prosecuted  after 
refrioval,  pursuant  to  these  rules.  ,_ 

The  remedies  thus  available  include  arrest,  attachment, 
garnishment,  replevin,  sequestration,  and  other  corres- 
ponding or  equivalent  remedies,  however  designated 
and  regardless  of  whether  by  state  procedure  the  rem- 
edy is  ancillary  to  an  action  or  must  be  obtained  by  an 
independent  action.  — 
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RULE  65.  Injunctions 

(a)  Preliminary  Injunction. 

(1)  Notice.  No  preliminary  injunction  shall  be  issued 
without  notice  to  the  adverse  party. 

(f )  Consolidation  of  Hearing  With  Trial  on  Merits. 
Beforeor_afi£i:  the  commencement  of  the  hearing  of 
ari  application  for  a  preliminary  injunction,  the  court 
may  order  the  trial  of  the  action  on  the  merits  to  be 
advanced  and  consolidated  with  the  hearing  of  the  appli- 
cationrEvenwh^mhisconsolidatiofris  notorderecT  any 
evidence  received  upon  an  application  for  a  preliminary 
injunction  which  would  be  admissible  upon  the  trial  on 
the  merits  becomes  part  of  the  record  on  the  trial  and 
need  not  be  fepeated  uporTfhe  triaT  ihis  subdivision 
(a)(2)  shall  be  so  construed  and  apphed  as  to  save  to 
the  parties  any  rights  they  may  have  to  trial  by  jury. 

(b)  Temporary  Restraining  Order;  Notice;  Hear- 
ing; Duration.  A  temporary  restraining  order  may  be 
granted  without  written  or  oral  notice  to  the  adverse 

party.j5il  thaLpa^'fy*^  attorney  tonU^ 

(1)  it  clearly  appears  from  specific  facts  shown  by 
affidavit  or  by  the  verified  complaint  that  immediate 
and  irreparable  injury,  loss,  or  damage  will  result  to 
the^applicarit  before  the  adverse  party  or  that  party's 
attorney  can  be  heard  in  opposition,  and 

(2)  the  applicant's  attorney  certifies  to  the  court  in 
writing  the  efforts,  if  any,  which  have  been  made  to 
give  the  notice  and  the  reasons  supporting  the  claim 
that  Tiotice  should  not  be  reqnifei^; 

Every  temporary  restraining  order  granted  without  no- 
tice shall  be  indorsed  with  the  date  and  hour  of  issuance; 
shall  be  filed  forthwith  in  the  clerk's  office  and  entered 
of  record;  shall  define  the  injury  and  state  why  it  is 
irreparable  and  why  the  order  was  granted  without  no- 
tice; and  shall  expire  by  its  terms  within  such  time  after 
entry,  not  to  exceed  10  Jays,  as  the  court  fixes,  unless 
within  the  fime  soTCxed  the  order,  for  good  cause  shown, 
is  extended  for  a  like  period  or  unless  the^party  against 
whom  the  order  is  directed  consents  that  it  rnay  be 
extended  for  a  longer  period.  The  reasons  for  the  exten- 
sion shall  be  entered  orrecord.  In  case  a  temporary 
restraining  order  is  granted  without  notice,  the  motion 
for  a  preliminary  injunction  shall  be  set  down  for  hear- 
ing  aTthe  earliest  possible  time  and  takes  precedence 
of  all  rnatters  except  older  matters  of  the  same  character; 
and  when  the  motion  comes  on  for  hearing  the  party 
who  obtained  the  temporary  restraining  order  shall  pro- 
ceed with  the  application  for  a  preliminary  injunction 
and,  if  the  party  does  not  do  so,  the  court-shall  dissolve 
the  temporary  restraining  order.  On  2  days'  notice  to 
the  party  who  bbfamed  theTemporary  restraining  order 
without  notice  or  on  such  shorter  notice  to  that  party 
as  the  court  may  prescribe,  the  adverse  party  may  ap- 
pear and  move  its  dissolution  or  modification  and  in 
that  event  the  court  shall  proceed  to  hear  and  determine 
such  motion  as  expeditiously  as  the  ends  of  justice  re- 
quire. 

(c)  Security.  No  restraining  order  or  prehminary 


injunction  shall  issue  except  upon  the  givingjif  security 
by  the  applicariCrn  such  sum  as  the  court  deems  proper, 
for  the  payment  of  such  costs  and  damages  as  may  be 
incurred  or  suffered  by  aay  party  who  is  found  to  have 
been  wrongfully  enjoined  or  restrained.  No  such  secu- 
rity shall  be  required  of  the  United  States  or  of  an 
officer  or  agency  thereof 

The  provisions  of  Rule  65.1  apply  to  a  surety  upon 
a  bond  or  undertaking  under  this  rule. 

(d)  Form  and  Scope  of  Injunction  or  Restraining 
Order.  Every  order  granting  an  injunction  and  every 
restraining  order  shall  set  forth  the  reasons  for  its  issu- 
ance; shall  be  specific  in  terms;  shall  describe  in  reason- 
able  detail,  and  not  by  reference  to  the  complaint  or 
other  document,  the  act  or  acts  sought  to  be  restrained; 
and  is  binding  only  upon  the  parties  to  the  action,  their 
officers,  agents,  servants,  employees,  and  attorneys,  and 
upon  those  persons  in  active  concert  or  participation 
with  them  who  receive  actual  notice  of  the  order  by 
personal  service  or  otherwise. 

(e)  Employer  and  Employee;  Interpleader;  Con- 
stitutional Cases.  These  rules  do  not  modify  any  stat- 
ute of  the  United  States  relating  to  temporary  re- 
straining orders  and  preliminary  injunctions  in  actions 
affecting  employer  and  employee;  or  the  provisions  of 
Title  28,  U.S.C.  §  2361,  relating  to  preliminary  injunc- 
tions in  actions  of  interpleader  or  in  the  nature  of  inter- 
pleader; or  Title  28,  U.S.C.  §  2284,  relating  to  actions 
required  by  Act  of  Congress  to  be  heard  and  determined 
by  a  district  court  of  three  judges. 


RULE  65.1.  Security:  Proceedings  Against 
Sureties 

Whenever  these  rules,  including  the  Supplemental 
Rules  for  Certain  Admiralty  and  Maritime  Claims,  re- 
quire or  permit  the  giving  of  security  by  a  party,  and 
security  is  given  in  the  form  of  a  bond  or  stipulation  or 
other  undertaking  with  one  or  more  sureties,  each 
surety  submits  to  the  jurisdiction  of  the  court  and  irrevo- 
cably appoints  the  clerk  of  the  court  as  the  surety's  agent 
upon  whom  any  papers  affecfmg  the  surety's  liability  on 
the  bond  or  undertaking  may  be  served.  The  surety's 
liability  may  be  enforced  on  motion  without  the  neces- 
sity of  an  independent  action.  The  motion  aiiHsuch 
notee  of  the  motion  as  the  court  prescribes  may  be 
served  on  the  clerk  of  the  court,  who  shall  forthwith 
mail  copies  to  the  sureties  if  their  addresses  are  known. 


RULE  66.  Receivers  Appointed  by  Fed- 
eral Courts 

An  action  wherein  a  receiver  has  been  appointed 
shall  not  be  dismissed  except  by  order  of  the  court.  The 
practice  in  the  administration  of  estates  by  receivers  or 
by  other  similar  officers  appointed  by  the  court  shall 
be  in  accordance  with  the  practice  heretofore  followed 
in  the  courts  of  the  United  States  or  as  provided  in 
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rules  promulgated  by  the  district  courts.  In  all  other 
respects  the  action  in  which  the  appointment  of  a  re- 
ceiver is  sought  or  which  is  brought  by  or  against  a 
receiver  is  governed  by  these  rules. 


RULE  67.   Deposit  in  Court 

In  an  action  in  which  any  part  of  the  relief  sought  is 
a  judgment  for  a  sum  of  money  or  the  disposition  of  a 
sum  of  money  or  the  disposition  of  any  other  thing 
capable  of  delivery,  a  party,  upon  notice  to  every  other 
party,  and  by  leave  of  court,  may  deposit  with  the  court 
all  or  any  part  of  such  sum  or  thing,  whether  or  not 
that  party  claims  all  or  any  part  of  the  sum  or  thing. 
The  party  making  the  deposit  shall  serve  the  order 
permitting  deposit  on  the  clerk  of  the  court.  Money 
paid  into  court  under  this  rule  shall  be  deposited  and 
withdrawn  in  accordance  with  the  provisions  of  Title 
28,  U.S.C.  §§  2041,  and  2042;  the  Act  of  June  26,  1934, 
c.  756,  §  23,  as  amended  (48  Stat.  1236,  58  Stat.  845), 
U.S.C,  Tide  31,  $  725v;  or  any  hke  statute.  The  fund 
shall  be  deposited  in  an  interest-bearing  account  or 
invested  in  an  interest-bearing  instrument  approved  by 
the  court. 


execution,  in  proceedings  supplementary  to  and  in  aid 
of  a  judgment,  and  in  proceedings  on  and  in  aid  of 
execution  shall  be  in  accordance  with  the  practice  and 
procedure  of  the  state  in  which  the  district  court  is 
heldrejdstifl^at  the  time  the  remedy^is  soughi^exc6pt\ 
---that  any  statute  of  the  United  States  governs  tcrthe 
extent  thaFit  is  applicable.  In  aid  of  the  judgmeriFor 
execution,  tTie^Judgment  creditor  or  a  successor  in  inter- 
est when  that  interest  appears  of  record,  may  obtain 
discovery  from  any  person,  including  the  judgment 
debtorTlrnhe  rnanner  provided  in  these  rules  or  in  the 
manner  provided  by  the  practice  oFThe  state  in  wliich 
the  district  court  is  held. 

(b)  Against  Certain  Public  OfTicers.  When  a  judg- 
ment has  been  entered  against  a  collector  or  other 
officer  of  revenue  under  the  circumstances  stated  in 
Title  28,  U.S.C.  §  2006,  or  against  an  officer  of  Congress 
in  an  action  mentioned  in  the  Act  of  March  3,  1875, 
ch.  130,  §  8  (18  Stat.  401),  U.S.C,  Title  2,  §  118,  and 
when  the  court  has  given  the  certificate  of  probable 
cause  for  the  officer's  act  as  provided  in  those  statutes, 
execution  shall  not  issue  against  the  officer  or  the  offi- 
cer's property  but  the  final  judgment  shall  be  satisfied 
as  provided  in  such  statutes. 


RULE  68.  Offer  of  Judgment 

At  any  time  more  than  10  days  before  the  trial  begins, 
a  party  defending  against  a  claim  may  serve  upon  the 
adverse  party  an  offer  to  allow  judgment  to  be  taken 
against  the  defending  party  for  the  money  or  property 
or  to  the  effect  specified  in  the  offer,  with  costs  then 
accrued.  If  within  10  days  after  the  service  of  the  ofTer 
the  adverse  party  serves  written  notice  that  the  offer  is 
accepted,  either  party  may  then  file  the  offer  and  notice 
of  acceptance  together  with  proof  of  service  thereof 
and  thereupon  the  clerk  shall  enter  judgment.  An  offer 
not  accepted  shall  be  deemed  withdrawn  and  evidence 
thereof  is  not  admissible  except  in  a  proceeding  to  deter- 
mine costs.  If  the  judgment  finally  obtained  by  the 
offeree  is  not  more  favorable  than  the  offer,  the  offeree 
must  pay  the  costs  incurred  after  the  making  of  the 
offer.  The  fact  that  an  offer  is  made  but  not  accepted 
does  not  preclude  a  subsequent  offer.  When  the  liabiUty 
of  one  party  to  another  has  been  determined  by  verdict 
or  order  or  judgment,  but  the  amount  or  extent  of  the 
hability  remains  to  be  determined  by  further  proceed- 
ings, the  party  adjudged  Uable  may  make  an  offer  of 
judgment,  which  shall  have  the  same  effect  as  an  offer 
made  before  trial  if  it  is  served  within  a  reasonable  time 
not  less  than  10  days  prior  to  the  commencement  of 
hearings  to  determine  the  amount  or  extent  of  liability. 


RULE  69.   Execution 

(a)  In  General.  Process  to  enforce  a  judgment  for 
the  payment  of  money  shall  be  a  writ  of  execution, 
unless  the  court  directs  othenvlse.  The  piwedure  on 


RULE  70.  Judgment  for  Specific  Acts; 
Vesting  Title 

If  a  judgment  directs  a  party  to  execute  a  conveyance 
of  land  or  to  deliver  deeds  or  other  documents  or  to 
perform  any  other  specific  act  and  the  party  fails  to 
comply  within  the  time  specified,  the  court  may  direct 
the  act  to  be  done  at  the  cost  of  the  disobedient  party 
by  some  other  person  appointed  by  the  court"and  the 
act  when  so  done  has  like  effect  as  if  done  by  the  party. 
On  application  of  the  party  entitle^Toperformaiice,  Ihe 
clerk  shall  issue  a  writ  of  attachment  or  sequestration 
against  the  property  of  the  disobedient  party  to  compel 
obedience  to  the  judgment.  The  court  may  also  in 
proper  cases  adjudge  the  party  in  contempt.  Tf  real  or 
personarproperty  is  within  the  districiritiecourt  jnjieu 
of  directing  a  conveyance  thereof  may  enter  a  ju3gment 
divesting  the  title  of  any  party  and  vesting  it  "in  ortiefs 
and  s6ch  judgment  has,  the -effect  of  a  conveyance  exe- 
cuted in  due  form  of  law.  When  any  order  or  judgment 
is  for  the  delivery  of  possession,  the  party  in  whose 
favor  it  is  entered  is  entitled  to  a  writ  of  execution  or 
assistance  upon  application  to  the  clerk. 


RULE  71.  Process  in  Behalf  of  and  Against 
Persons  Not  Parties 

When  an  order  is  made  in  favor  of  a  person  who 
is  not  a  party  to  the  action,  that  person  may  enforce 
obedience  to  the  order  by  the  same  process  as  if  a 
party;  and,  when  obedience  to  an  order  may  be  lawfully 
enforced  against  a  person  who  is  not  a  party,  that  person 


Fed.  R.  Civ.  p.  71A 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


46 


is  liable  to  the  same  process  for  enforcing  obedience 
to  the  order  as  if  a  party. 


IX 
APPEALS  [Abrogated] 


IX 
SPECIAL  PROCEEDINGS 


RULE  71  A.  Condemnation  of  Property 

(a)  Applicability  of  Other  Rules.  The  Rules  of  Civil 
Procedure  for  the  United  States  District  Courts  govern 
the  procedure  for  the  condemnation  of  real  and  per- 
sonal property  under  the  power  of  eminent  domain, 
except  as  otherwise  provided  in  this  rule. 

(b)  Joinder  of  Properties.  The  plaintiff  may  join  in 
the  same  action  one  or  more  separate  pieces  of  property, 
whether  in  the  same  or  different  ownership  and  whether 
or  not  sought  for  the  same  use. 

(c)  Complaint. 

(1)  Caption.  The  complaint  shall  contain  a  caption 
as  provided  in  Rule  10(a),  except  that  the  plaintiff  shall 
name  as  defendants  the  property,  designated  generally 
by  kind,  quantity,  and  location,  and  at  least  one  of  the 
owners  of  some  part  of  or  interest  in  the  property. 

(2)  Contents.  The  complaint  shall  contain  a  short  and 
plain  statement  of  the  authority  for  the  taking,  the  use 
for  which  the  property  is  to  be  taken,  a  description  of 
the  property  sufficient  for  its  identification,  the  interests 
to  be  acquired,  and  as  to  each  separate  piece  of  property 
a  designation  of  the  defendants  who  have  been  joined 
as  owners  thereof  or  of  some  interest  therein.  Upon 
the  commencement  of  the  action,  the  plaintiff  need 
join  as  defendants  only  the  persons  having  or  claiming 
an  interest  in  the  property  whose  names  are  then  known, 
but  prior  to  any  hearing  involving  the  compensation  to 
be  paid  for  a  piece  of  property,  the  plaintiff  shall  add 
as  defendants  all  persons  having  or  claiming  an  interest 
in  that  property  whose  names  can  be  ascertained  by  a 
reasonably  diligent  search  of  the  records,  considering 
the  character  and  value  of  the  property  involved  and 
the  interests  to  be  acquired,  and  also  those  whose  names 
have  otherwise  been  learned.  All  others  may  be  made 
defendants  under  the  designation  "Unknown  Owners." 
Process  shall  be  served  as  provided  in  subdivision  (d) 
of  this  rule  upon  all  defendants,  whether  named  as 
defendants  at  the  time  of  the  commencement  of  the 
action  or  subsequently  added,  and  a  defendant  may 
answer  as  provided  in  subdivision  (e)  of  this  rule.  The 
court  meanwhile  may  order  such  distribution  of  a  de- 
posit as  the  facts  warrant. 

(3)  Filing.  In  addition  to  filing  the  complaint  with 
the  court,  the  plaintiff  shall  furnish  to  the  clerk  at  least 
one  copy  thereof  for  the  use  of  the  defendants  and 


additional  copies  at  the  request  of  the  clerk  or  of  a 
defendant, 
(d)  Process. 

( 1 )  Notice;  Delivery.  Upon  the  filing  of  the  complaint 
the  plaintiff  shall  forthwith  deliver  to  the  clerk  joint  or 
several  notices  directed  to  the  defendants  named  or 
designated  in  the  complaint.  Additional  notices  directed 
to  defendants  subsequently  added  shall  be  so  delivered. 
The  delivery  of  the  notice  and  its  service  have  the  same 
effect  as  the  delivery  and  service  of  the  summons  under 
Rule  4. 

(2)  Same:  Form.  Each  notice  shall  state  the  court, 
the  title  of  the  action,  the  name  of  the  defendant  to 
whom  it  is  directed,  that  the  action  is  to  condemn  prop- 
erty, a  description  of  the  defendant's  property  sufficient 
for  its  identification,  the  interest  to  be  taken,  the  author- 
ity for  the  taking,  the  uses  for  which  the  property  is  to  be 
taken,  that  the  defendant  may  serve  upon  the  plaintiffs 
attorney  an  answer  within  20  days  after  service  of  the 
notice,  and  that  the  failure  so  to  serve  an  answer  consti- 
tutes a  consent  to  the  taking  and  to  the  authority  of 
the  court  to  proceed  to  hear  the  action  and  to  fix  the 
compensation.  The  notice  shall  conclude  with  the  name 
of  the  plaintiffs  attorney  and  an  address  within  the 
district  in  which  action  is  brought  where  the  attorney 
may  be  .served.  The  notice  need  contain  a  description 
of  no  other  property  than  that  to  be  taken  from  the 
defendants  to  whom  it  is  directed. 

(3)  Service  of  Notice. 

(A)  Personal  Service.  Personal  service  of  the  no- 
tice (but  without  copies  of  the  complaint)  shall  be 
made  in  accordance  with  Rule  4  upon  a  defendant 
whose  residence  is  known  and  who  resides  within 
the  United  States  or  a  territory  subject  to  the  adminis- 
trative or  judicial  jurisdiction  of  the  United  States. 

(B)  Service  by  Publication.  Upon  the  filing  of  a 
certificate  of  the  plaintiffs  attorney  stating  that  the 
attorney  believes  a  defendant  cannot  be  personally 
served,  because  after  diligent  inquiry  within  the  state 
in  which  the  complaint  is  filed  the  defendant's  place 
of  residence  cannot  be  ascertained  by  the  plaintiff 
or,  if  ascertained,  that  it  is  beyond  the  territorial  limits 
of  personal  service  as  provided  in  this  rule,  service 
of  the  notice  shall  be  made  on  this  defendant  by 
publication  in  a  newspaper  published  in  the  county 
where  the  property  is  located,  or  if  there  is  no  such 
newspaper,  then  in  a  newspaper  having  a  general 
circulation  where  the  property  is  located,  once  a  week 
for  not  less  than  three  successive  weeks.  Prior  to  the 
last  publication,  a  copy  of  the  notice  shall  also  be 
mailed  to  a  defendant  who  cannot  be  personally 
served  as  provided  in  this  rule  but  whose  place  of 
residence  is  then  known.  UnkTiown  owners  may  be 
served  by  publication  in  Uke  manner  by  a  notice 
addres-sed  to  "Unknown  Owners."  Service  by  publica- 
tion is  complete  upon  the  date  of  the  last  publication. 
Proof  of  publication  and  mailing  shall  be  made  by 
certificate  of  the  plaintiffs  attorney,  to  which  shall 
be  attached  a  printed  copy  of  the  published  notice 


47 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


Fed.  R.  Civ.  P.   71A 


with  the  name  and  dates  of  the  newspaper  marked 

thereon. 

(4)  Return;  Amendment.  Proof  of  service  of  the  notice 
shall  be  made  and  amendment  of  the  notice  or  proof 
of  its  service  allowed  in  the  manner  provided  for  the 
return  and  amendment  of  the  summons  under  Rule  4. 

(e)  Appearance  or  Answer.  If  a  defendant  has  no 
objection  or  defense  to  the  taking  of  the  defendant's 
property,  the  defendant  may  serve  a  notice  of  appear- 
ance designating  the  property  in  which  the  defendant 
claims  to  be  interested.  Thereafter,  the  defendant  shall 
receive  notice  of  all  proceedings  affecting  it.  If  a  defen- 
dant has  any  objection  or  defense  to  the  taking  of  the 
property,  the  defendant  shall  serve  an  answer  within 
20  days  after  the  service  of  notice  upon  the  defendant. 
The  answer  shall  identify  the  property  in  which  the 
defendant  claims  to  have  an  interest,  state  the  nature 
and  extent  of  the  interest  claimed,  and  state  all  the 
defendant's  objections  and  defenses  to  the  taking  of  the 
property.  A  defendant  waives  all  defenses  and  objec- 
tions not  so  presented,  but  at  the  trial  of  the  issue  of 
just  compensation,  whether  or  not  the  defendant  has 
previously  appeared  or  answered,  the  defendant  may 
present  evidence  as  to  the  amount  of  the  compensation 
to  be  paid  for  the  property,  and  the  defendant  may 
share  in  the  distribution  of  the  award.  No  other  pleading 
or  motion  asserting  any  additional  defense  or  objection 
shall  be  allowed. 

(0  Amendment  of  Pleadings.  Without  leave  of 
court,  the  plaintiff  may  amend  the  complaint  at  any 
time  before  the  trial  of  the  issue  of  compensation  and 
as  many  times  as  desired,  but  no  amendment  shall  be 
made  which  will  result  in  a  dismissal  forbidden  by  subdi- 
vision (i)  of  this  rule.  The  plaintiff  need  not  serve  a 
copy  of  an  amendment,  but  shall  serve  notice  of  the 
filing,  as  provided  in  Rule  5(b),  upon  any  party  affected 
thereby  who  has  appeared  and,  in  the  manner  provided 
in  subdivision  (d)  of  this  rule,  upon  any  party  affected 
thereby  who  has  not  appeared.  The  plaintiff  shall  fur- 
nish to  the  clerk  of  the  court  for  the  use  of  the  defen- 
dants at  least  one  copy  of  each  amendment  and  shall 
furnish  additional  copies  on  the  request  of  the  clerk  or 
of  a  defendant.  Within  the  time  allowed  by  subdivision 
(e)  of  this  rule  a  defendant  may  serve  an  answer  to  the 
amended  pleading,  in  the  form  and  manner  and  with 
the  same  effect  as  there  provided. 

(g)  Substitution  of  Parties.  If  a  defendant  dies  or 
becomes  incompetent  or  transfers  an  interest  after  the 
defendant's  joinder,  the  court  may  order  substitution 
of  the  proper  party  upon  motion  and  notice  of  hearing. 
If  the  motion  and  notice  of  hearing  are  to  be  served 
upon  a  person  not  already  a  party,  service  shall  be  made 
as  provided  in  subdivision  (d)(3)  of  this  rule. 

(h)  Trial.  If  the  action  involves  the  exercise  of  the 
power  of  eminent  domain  under  the  law  of  the  United 
States,  any  tribunal  specially  constituted  by  an  Act  of 
Congress  governing  the  case  for  the  trial  of  the  issue 
of  just  compensation  shall  be  the  tribunal  for  the  deter- 
mination of  that  issue;  but  if  there  is  no  such  specially 


constituted  tribunal  any  party  may  have  a  trial  by  jury 
of  the  issue  of  just  compensation  by  filing  a  demand 
therefor  within  the  time  allowed  for  answer  or  within 
such  further  time  as  the  court  may  fix.  unless  the  court 
in  its  discretion  orders  that,  because  of  the  character, 
location,  or  quantity  of  the  property  to  be  condemned, 
or  for  other  reasons  in  the  interest  of  justice,  the  issue 
of  compensation  shall  be  determined  by  a  commission 
of  three  persons  appointed  by  it. 

In  the  event  that  a  commission  is  appointed  the  court 
may  direct  that  not  more  than  two  additional  persons 
serve  as  alternate  commissioners  to  hear  the  case  and 
replace  commissioners  who,  prior  to  the  time  when  a 
decision  is  filed,  are  found  by  the  court  to  be  unable 
or  disqualified  to  perform  their  duties.  An  alternate 
who  does  not  replace  a  regular  commissioner  shall  be 
discharged  after  the  commission  renders  its  final  deci- 
sion. Before  appointing  the  members  of  the  commission 
and  alternates  the  court  shall  advise  the  parties  of  the 
identity  and  qualifications  of  each  prospective  commis- 
sioner and  alternate  and  may  permit  the  parties  to  exam- 
ine each  such  designee.  The  parties  shall  not  be  permit- 
ted or  required  by  the  court  to  suggest  nominees.  Each 
party  shall  have  the  right  to  object  for  valid  cause  to 
the  appointment  of  any  person  as  a  commissioner  or 
alternate.  If  a  commission  is  appointed  it  shall  have  the 
powers  of  a  master  provided  in  subdivision  (c)  of  Rule 
53  and  proceedings  before  it  shall  be  governed  by  the 
provisions  of  paragraphs  (1)  and  (2)  of  subdivision  (d) 
of  Rule  53.  Its  action  and  report  shall  be  determined 
by  a  majority  and  its  findings  and  report  shall  have  the 
effect,  and  be  dealt  with  by  the  court  in  accordance 
with  the  practice,  prescribed  in  paragraph  (2)  of  subdivi- 
sion (e)  of  Rule  53.  Trial  of  all  issues  shall  otherwise 
be  by  the  court. 

(i)  Dismissal  of  Action. 

(1)  As  of  Right.  If  no  hearing  has  begun  to  determine 
the  compensation  to  be  paid  for  a  piece  of  property 
and  the  plaintiff  has  not  acquired  the  title  or  a  lesser 
interest  in  or  taken  possession,  the  plaintiff  may  dismiss 
the  action  as  to  that  property,  without  an  order  of  the 
court,  by  filing  a  notice  of  dismissal  setting  forth  a  brief 
description  of  the  property  as  to  which  the  action  is 
dismissed. 

{2)  By  Stipulation.  Before  the  entry  of  any  judgment 
vesting  the  plaintiff  with  title  or  a  lesser  interest  in  or 
possession  of  propertv',  the  action  may  be  dismissed  in 
whole  or  in  part,  without  an  order  of  the  court,  as  to 
any  property'  by  filing  a  stipulation  of  dismissal  by  the 
plaintiff  and  the  defendant  affected  thereby;  and,  if  the 
parties  so  stipulate,  the  court  may  vacate  any  judgment 
that  has  been  entered. 

(3)  By  Order  of  the  Court.  At  any  time  before  com- 
pensation for  a  piece  of  property  has  been  determined 
and  paid  and  after  motion  and  hearing,  the  court  may 
dismiss  the  action  as  to  that  propert)',  except  that  it 
shall  not  dismiss  the  action  as  to  any  part  of  the  property 
of  which  the  plaintiff  has  taken  possession  or  in  which 
the  plaintiff  has  taken  title  or  a  lesser  interest,  but  shall 
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award  just  compensation  for  the  possession,  title  or 
lesser  interest  so  taken.  The  court  at  any  Hme  may  drop 
a  defendant  unnecessarily  or  improperly  joined. 

(4)  Effect.  Except  as  otherwise  provided  in  the  notice, 
or  stipulation  of  dismissal,  or  order  of  the  court,  any 
dismissal  is  without  prejudice. 

(j)  Deposit  and  its  Distribution.  The  plaintiff  shall 
deposit  with  the  court  any  money  required  by  law  as  a 
condition  to  the  exercise  of  the  power  of  eminent  do- 
main; and,  although  not  so  required,  may  make  a  deposit 
when  permitted  by  statute.  In  such  cases  the  court 
and  attorneys  shall  expedite  the  proceedings  for  the 
distribution  of  the  money  so  deposited  and  for  the  ascer- 
tainment and  payment  of  just  compensation.  If  the  com- 
pensation finally  awarded  to  any  defendant  exceeds  the 
amount  which  has  been  paid  to  that  defendant  on  distri- 
bution of  the  deposit,  the  court  shall  enter  judgment 
against  the  plaintiff  and  in  favor  of  that  defendant  for 
the  deficiency.  If  the  compensation  finally  awarded  to 
any  defendant  is  less  than  the  amount  which  has  been 
paid  to  that  defendant,  the  court  shall  enter  judgment 
against  that  defendant  and  in  favor  of  the  plaintiff  for 
the  overpayment. 

(k)  Condemnation  Under  a  State's  Power  of  Emi- 
nent Domain.  The  practice  as  herein  prescribed  gov- 
erns in  actions  involving  the  exercise  of  the  power  of 
eminent  domain  under  the  law  of  a  state,  provided  that 
if  the  state  law  makes  provision  for  trial  of  any  issue  by 
jury,  or  for  trial  of  the  issue  of  compensation  by  jury 
or  commission  or  both,  that  provision  shall  be  followed. 

(1)  Costs.  Costs  are  not  subject  to  Rule  54(d). 


PROPOSED  AMENDMENTS  TO  RULE  71A(h) 

New  tnattei-  is  underlined  ami  matter  to  be  omitted  is  lined 
through  The  amendments  reflected  in  Rule  71A(h)  are  sched- 
uled to  take  effect  on  December  1,  2003.  absent  Congressional 
action  to  the  contrary: 


RULE  71A.  Condemnation  of  Property 

(h)  Trial,  If  the  action  involves  the  exercise  of  the  power 
of  eminent  domain  under  the  law  of  the  United  States,  any 
tribunal  specially  constituted  by  an  Act  of  Congress  governing 
the  case  for  the  trial  of  the  issue  of  just  compensation  shall 
be  the  tribunal  for  the  detennination  of  tliat  issue;  but  if  there 
is  no  such  specially  constituted  tribunal  any  party  may  have  a 
trial  by  jury  of  the  issue  of  just  compensation  by  filing  a  demand 
therefor  within  the  time  allowed  for  answer  or  within  such 
further  time  as  the  court  may  fix,  unless  the  court  in  its  discre- 
tion orders  tliat,  because  of  the  character,  location,  or  quantity 
of  the  property  to  be  condemned,  or  for  other  reasons  in  the 
interest  of  justice,  the  issue  of  compensation  shall  be  deter- 
mined by  a  commission  of  three  persons  appointed  by  it. 

In  the  event  that  a  commission  is  appointed  the  court  may 
direct  that  not  more  than  two  additional  persons  serve  as 
alternate  commissioners  to  hear  the  case  and  replace  commis- 
sioners who,  prior  to  the  time  when  a  decision  is  filed,  are 
found  by  the  court  to  be  unable  or  disqualified  to  perform 
their  duties.  An  alternate  who  does  not  replace  a  regular  com- 


missioner shall  be  discharged  after  the  commission  renders 
its  final  decision.  Before  appointing  the  members  of  the  com- 
mission and  alternates  the  court  shall  advise  the  parties  of  the 
identity  and  qualifications  of  each  prospective  commissioner 
and  alternate  and  may  pennit  the  parties  to  examine  each  such 
designee.  The  parties  shall  not  be  permitted  or  required  by 
the  court  to  suggest  nominees.  Each  party  shall  have  the  right 
to  object  for  valid  cause  to  the  appointment  of  any  person  as 
a  commissioner  or  alternate.  If  a  commission  is  appointed  it 
shall  have  the  notwi'j  authority  of  a  master  prodded  in  jubdiii- 
jimi  (l)  fif  Rule  53(c)  and  proceedings  before  it  shall  be  gov- 
erned by  the  provisions  of  pai'agi'apln  (1)  and  (2)  uf  jubJitijiuii 
(d)  uf  Rule  53(d).  Its  action  and  report  shall  be  determined 
by  a  majority  and  its  findings  and  report  shall  have  the  effect, 
and  be  dealt  with  by  the  court  in  accordance  with  the  practice, 
prescribed  in  paragiapli  (2)  uf  .uibdUijiun  (l.)  uf  Rule  53(e). 
(f ),  and  (g).  Trial  of  all  issues  shall  otherwise  be  by  the  court. 


RULE  72.  Magistrate  Judges;  Pretrial  Or- 
ders 

(a)  Nondispositive  Matters.  A  magistrate  judge  to 
whom  a  pretrial  matter  notdisgositive  of  a  claim  or 
defense  of  a  party  is  referrecTtoTieararid  determine  shall 
promptly  conduct  such  proceedings  as  are  required  and 
when  appropriate  enter  into  the  record  a  written  order 
setting  forth  the  disposition  of  the  matter.  Within  10 
days  after  being  served  with  a  copy  of  the  magistrate 
judge's  order,  a  party  may  serve  and  file  objections  to 
the  ordsi^  party  rnay  not  thereafter  assign  as  error  a 
delect  in  the  magistrate  judge's  order tQ,which  objection 
was  not  timely  made.  Thg  district-juiiiirto  whom  the 
case  is  aSSlgtTed  shall  consider  such  objections  a"d  fjhall 
modifyorset_aside  any  portion  of  the  magistratejudge's  ^ 
ordetjound  to  be  clearly  erroneous  or  contTaryto  law. 

(b)  Dispositive  Motions  and  Pris6ner  PetaTions. 
A  magistrate  judge  assigned  without  consent  of  the 
parties  to  hear  a  pretrial  matter  disposirive  of  a  claim 
or  deTense  of  a  party  or  a  prisoner  perition  challenging 
the  conditions  of  confinement  shall  promptly  rondnrt 
sucliproceedings  as  are  required.  A  record  shall  be 
madeoTatrevideritiary  proceedings  before  the  magis- 
trate judge,  and  a  record  may  be  made  of  such  other 
proceedings  as  the  magistrate  judge  deems  necessary. 
The  magistrate  judge  shall  enter  into_thej;ecord.a-««- 
ommendation  for  disposirion  of  the  matter,  including 
proposed  lin lEngTof  fact  wherTappropriate.  The  clerk 
shall  forthwith  mail  copies  to  all  parties. 

A  party  objecting  to  the  recommended  disposition 
of  the  matter  shall  promptly  arrange  for  the  transcrip- 
tioii_QLthe  record,  oTpoffTonFoTlt  as  allparties  may 
agree  upon  or  the  magistrate  judge  deems  sufficient, 
unless  the  district  judge  otherwise  directs.  Within  10 
days  after  being  served  with  a  copy  of  the  recommended 
disposition,  a  party  may  serve  and  file  specificvwjitten 
objectiqnsjo  the'proposedTrndings  and  recornmenda- 
tions.  A  party  m^y  respond  to  another  party's  objections 
vvJfRTrrtO  days  after  being  served  with  a  copy  thereof. 
The/3istrict  .iudge  to  whom  the  case  is  assigned  shall 
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make  a  de  novo  determination  upon  the  record,  or  after 
addiliuiial  evidence,  ot  any  portion  of  the  magistrate 
judge's  dispositionTD  which  specific  written  objection 
has  been  made  in  accordance  with  this  rule.  The  district 
judge  may  accept,  reject,  or  modify  the  recommended 
decision,  receive  further  evidence,  or  recommit  the 
matter  to  the  magistrate  judge  with  instructions. 


RULE  73.  Magistrate  Judges;  Trial  by 
Consent  and  Appeal 

(a)  Powers;  Procedure.  When  spgcially  designated 
to  exercise  such  jurisdiction  by  focal_rure  orforder  of 
the  district  court  and  when  all  parties  consent  fheretn^ 
a  magistrate  judge  may  exercise  the  authority  provided 
by  Title  28,  U.S.C.~^636(c)"aTTdnray  conduct  any  or 
all  proceedings,  including  a  jury  or  nonjury  trial,  in  a 
civil  case.  A  record  of  the  proceedings  shall  be  made 
in  accordance  with  the  requirements  of  Title  28,  U.S.C. 
§  636(c)(5). 

(b)  Consent.  When  a  magistrate  judge  has  been 
designated  to  exercise  civil  trial  jurisdiction-,  4he_£lerk 
shall  give  written  notice  to  the  parties  of  their  opportu- 


nity  to  consent  to  the  exercise  by  a  magistrate  judge  of 
civil  jurisdiction  over  the  case,  as  authorized  by  Title 
28,  U.S.Cr§  636(cl.  TC  wifhiii  the  period  specified  by 
local  rule,  the  parties  agree  to  a  magistrate  judge's  exer- 
cise of  such  authority,  tTiey  shall  execute  and  file  a  joint 
form  of  consent  or  separate  forms  of  consent  setting 
forth  such  election. 

A  district  ju^e,  magistrate  judge,  or  other  court  offi- 
cial may  again  advise  the  parties  of  the  availability  of 
the  magistrate  judge,  but,  in  so  doing,  shall  also  advise 
the  parties  that  they  are  free  to  withhold  consent  with- 
out adverse  substantive  consequences.  A  district^iiSge 
or  magislfafe  Jijdge'  shalt  not"beTnformed  of  a  party's 
response  to  the  clerk's  notification,  unless  all  parties 
have  consented  to  the  referral  of  the  matter  to  a  magis- 
trate judge. ''         ^^ 

The  (Jistrict  judge,  for  good  cause  shown  on  the 
judge's  own  initiative,  or  under  extraordinary  circum- 
stances_shown  by  a  party,  may  vacate  a  rglieiencfijjf  a 
civil  matter  to  a  magistrate  judge  under  this  subdivision. 

(c)rAppeal.  Tn  accoTTJafice  with"Titte~25r  U.S.C  § 
636(c)(3),  appeal  from  a  judgment  entered  upon  direc- 
tion of  a  magistrate  judge~"irr  proceedings  under  this 
nile  will  lie  to  the  court  of  appeals_asJt_would  from  a  _ 
judgmentaftEe  district  court. 

(d)  [Abrogated.] 


RULE  74.  [Abrogated.] 


X 
DISTRICT  COURTS  AND  CLERKS 


RULE  77.   District  Courts  and  Clerks 

(a)  District  Courts  Always  Open.  The  district 
courts  shall  be  deemed  always  open  for  the  purpose  of 
fihng  any  pleading  or  other  proper  paper,  of  issuing 
and  returning  mesne  and  final  process,  and  of  making 
and  directing  all  interlocutory  motions,  orders,  and 
rules. 

(b)  Trials  and  Hearings;  Orders  in  Chambers. 
All  trials  upon  the  merits  shall  be  conducted  in  open 
court  and  so  far  as  convenient  in  a  regular  court  room. 
All  other  acts  or  proceedings  may  be  done  or  conducted 
by  a  judge  in  chambers,  without  the  attendance  of  the 
clerk  or  other  court  officials  and  at  any  place  either 
within  or  without  the  district;  but  no  hearing,  other 
than  one  ex  parte,  shall  be  conducted  outside  the  district 
without  the  consent  of  all  parties  affected  thereby. 

(c)  Clerk's  Office  and  Orders  by  Clerk.  The 
clerk's  office  with  the  clerk  or  a  deputy  in  attendance 
shall  be  open  during  business  hours  on  all  days  except 
Saturdays,  Sundays,  and  legal  holidays,  but  a  district 
court  may  provide  by  local  nile  or  order  that  its  clerk's 
office  shall  be  open  for  specified  hours  on  Saturdays 
or  particular  legal  holidays  other  than  New  Year's  Day, 
Birthday  of  Martin  Luther  King,  Jr.,  Washington's 
Birthday,  Memorial  Day,  Independence  Day,  Labor 
Day,  Columbus  Day,  Veterans  Day,  Thanksgiving  Day, 
and  Christmas  Day.  All  motions  and  applications  in  the 
clerk's  office  for  issuing  mesne  process,  for  issuing  final 
process  to  enforce  and  execute  judgments,  for  entering 
defaults  or  judgments  by  default,  and  for  other  proceed- 
ings which  do  not  require  allowance  or  order  of  the 
court  are  grantable  of  course  by  the  clerk;  but  the  clerk's 
action  may  be  suspended  or  altered  or  rescinded  by 
the  court  upon  cause  shown. 

(d)  Notice  of  Orders  or  Judgments.  Immediately 
upon  the  entry  of  an  order  or  judgment  the  clerk  shall 
serve  a  notice  of  the  entry  in  the  manner  provided  for 
in  Rule  5(b)  upon  each  part)'  who  is  not  in  default  for 
failure  to  appear,  and  shall  make  a  note  in  the  docket 
of  thFieryice.  Any  party  may  in  addition  serve  a  notice 
of  such  entry  in  the  manner  provided  in  Rule  5(b)  for 
the  service  of  papers.  Lack  of  notice  of  the  entry  by 
the  clerk  does  not  affect  the  time  to  appeal  or  relieve 
or  authorize  the  court  to  relieve  a  party  for  failure  to 
appeal  within  the  time  allowed,  except  as  permitted  in 
Rule  4(a)  of  the  Federal  Rules  of  Appellate  Procedure. 


RULE  75.  [Abrogated.] 


RULE  76.  [Abrogated.] 


RULE  78.  Motion  Day 

Unless  local  conditions  make  it  impracticable,  each 
district  court  shall  establish  regular  times  and  places, 
at  intervals  sufficiently  frequent  for  the  prompt  dispatch 
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of  business,  at  which  motions  requiring  notice  and  hear- 
ing may  be  heard  and  disposed  of;  but  the  judge  at  any 
time  or  place  and  on  such  notice,  if  any,  as  the  judge 
considers  reasonable  may  make  orders  for  the  advance- 
ment, conduct,  and  hearing  of  actions. 

To  expedite  its  business,  the  court  may  make  provi- 
sion by  rule  or  order  for  the  submission  and  determina- 
tion of  motions  without  oral  hearing  upon  brief  written 
statements  of  reasons  in  support  and  opposition. 


RULE  79.  Books  and  Records  Kept  by  the 
Clerk  and  Entries  Therein 

(a)  Civil  Docket.  The  clerk  shall  keep  a  book  known 
as  "civil  docket"  of  such  form  and  style  as  may  be  pre- 
scribed by  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts  vvath  the  approval  of  the  Judi- 
cial Conference  of  the  United  States,  and  shall  enter 
therein  each  civil  action  to  which  these  rules  are  made 
applicable.  Actions  shall  be  assigned  consecutive  file 
numbers.  The  file  number  of  each  action  shall  be  noted 
on  the  folio  of  the  docket  whereon  the  first  entry  of 
the  action  is  made.  All  papers  filed  with  the  clerk,  all 
process  issued  and  returns  made  thereon,  all  appear- 
ances, orders,  verdicts,  and  judgments  shall  be  entered 
chronologically  in  the  civil  docket  on  the  folio  assigned 
to  the  action  and  shall  be  marked  with  its  file  number. 
These  entries  shall  be  brief  but  shall  show  the  nature 
of  each  paper  filed  or  writ  issued  and  the  substance  of 
each  order  or  judgment  of  the  court  and  of  the  returns 
showing  execution  of  process.  The  entry  of  an  order  or 
judgment  shall  show  the  date  the  entry  is  made.  When 
in  an  action  trial  by  jury  has  been  properly  demanded 
or  ordered  the  clerk  shall  enter  the  word  "jury"  on  the 
foho  assigned  to  that  action. 

(b)  Civil  Judgments  and  Orders.  The  clerk  shall 
keep,  in  such  form  and  manner  as  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  with 
the  approval  of  the  Judicial  Conference  of  the  United 
States  may  prescribe,  a  correct  copy  of  every  final  judg- 
ment or  appealable  order,  or  order  affecting  title  to  or 
lien  upon  real  or  personal  property,  and  any  other  order 
which  the  court  may  direct  to  be  kept. 

(c)  Indices;  Calendars.  Suitable  indices  of  the  civil 
docket  and  of  every  civil  judgment  and  order  referred 
to  in  subdivision  (b)  of  this  rule  shall  be  kept  by  the 
clerk  under  the  direction  of  the  court.  There  shall  be 
prepared  under  the  direction  of  the  court  calendars  of 
all  actions  ready  for  trial,  which  shall  distinguish  "jury 
actions"  from  "court  actions." 

(d)  Other  Books  and  Records  of  the  Clerk.  The 
clerk  shall  also  keep  such  other  books  and  records  as 
may  be  required  from  time  to  time  by  the  Director  of 
the  Administrative  Office  of  the  United  States  Courts 
with  the  approval  of  the  Judicial  Conference  of  the 
United  States. 


RULE  80.  Stenographer;  Stenographic 
Report  or  Transcript  as  Evidence 

(a)  [Abrogated.  Dec.  27,  1946.  eff  March  19,  1948.] 

(b)  [Abrogated.  Dec.  27,  1946,  eff  March  19,  1948.] 

(c)  Stenographic  Report  or  Transcript  as  Evi- 
dence. Whenever  the  testimony  of  a  witness  at  a  trial 
or  hearing  which  was  stenographically  reported  is  ad- 
missible in  evidence  at  a  later  trial,  it  may  be  proved 
by  the  transcript  thereof  duly  certified  by  the  person 
who  reported  the  testimony. 


XI 
GENERAL  PROVISIONS 


RULE  81.   Applicability  in  General 

(a)  To  What  Proceedings  Apphcable. 

(1)  These  rules  do  not  apply  to  prize  proceedings  in 
admiralty  governed  by  Title  10,  U.S.C.  §§  7651-7681. 
They  do  apply  to  proceedings  in  bankruptcy  to  the 
extent  provided  by  the  Federal  Rules  of  Bankruptcy 
Procedure. 

(2)  These  rules  are  applicable  to  proceedings  for 
admission  to  citizenship,  habeas  corpus,  and  quo  war- 
ranto, to  the  extent  that  the  practice  in  such  proceedings 
is  not  set  forth  in  statutes  of  the  United  States,  the  Rules 
Governing  Section  2254  Cases,  or  the  Rules  Governing 
Section  2255  Proceedings,  and  has  heretofore  con- 
formed to  the  practice  in  civil  actions. 

(3)  In  proceedings  under  Title  9,  U.S.C,  relating  to 
arbitration,  or  under  the  Act  of  May  20,  1926,  ch.  347, 
§  9  (44  Stat.  585),  U.S.C,  Title  45,  §  159,  relating  to 
boards  of  arbitration  of  railway  labor  disputes,  these 
rules  apply  only  to  the  extent  that  matters  of  procedure 
are  not  provided  for  in  those  statutes.  These  rules  apply 
to  proceedings  to  compel  the  giving  of  testimony  or 
production  of  documents  in  accordance  with  a  sub- 
poena issued  by  an  officer  or  agency  of  the  United 
States  under  any  statute  of  the  United  States  except  as 
otherwise  provided  by  statute  or  by  rules  of  the  district 
court  or  by  order  of  the  court  in  the  proceedings. 

(4)  These  rules  do  not  alter  the  method  prescribed 
by  the  Act  of  February  18,  1922,  ch.  57,  §  2  (42  Stat. 
388),  U.S.C,  Title  7,  ^  292;  or  by  the  Act  of  June  10, 
1930,  ch  436,  §  7  (46  Stat.  534),  as  amended,  U.S.C, 
Title  7,  §  499g(c),  for  instituting  proceedings  in  the 
United  States  district  courts  to  review  orders  of  the 
Secretary  of  Agriculture;  or  prescribed  by  the  Act  of 
June  25,  1934,  ch.  742,  §  2  (48  Stat.  1214),  U.S.C,  Title 
15,  §  522,  for  instituting  proceedings  to  review  orders 
of  the  Secretary  of  the  Interior;  or  prescribed  by  the 
Act  of  February  22,  1935,  ch.  18,  §  5  (49  Stat.  31), 
U.S.C,  Title  15,  §  715d(c),  as  extended,  for  instituHng 
proceedings  to  review  orders  of  petroleum  control 
boards;  but  the  conduct  of  such  proceedings  in  the 
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district  courts  shall  be  made  to  conform  to  these  rules 
so  far  as  apphcable. 

(5)  These  rules  do  not  alter  the  practice  in  the  United 
States  district  courts  prescribed  in  the  Act  of  July  5, 
1935,  ch.  372,  §§  9  and  10  (49  Stat.  453),  as  amended, 
U.S.C,  Title  29,  ^  159  and  160,  for  beginning  and 
conducting  proceedings  to  enforce  orders  of  the  Na- 
tional Labor  Relations  Board;  and  in  respects  not  cov- 
ered by  those  statutes,  the  practice  in  the  district  courts 
shall  conform  to  these  rules  so  far  as  applicable. 

(6)  These  rules  apply  to  proceedings  for  enforcement 
or  review  of  compensation  orders  under  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act,  Act  of 
March  4,  1927,  c.  509,  §§  18,  21  (44  Stat.  1434,  1436), 
as  amended,  U.S.C,  Title  33,  §§  918,  921.  except  to 
the  extent  that  matters  of  procedure  are  provided  for 
in  that  Act.  The  provisions  for  service  by  publication 
and  for  answer  in  proceedings  to  cancel  certificates  of 
citizenship  under  the  Act  of  June  27,  1952,  c.  477,  Title 
III,  c.  2,  §  340  (66  Stat.  260),  U.S.C,  Title  8,  §  1451, 
remain  in  effect. 

(7)  [Abrogated.  April  30,  1951,  eff.  August  1,  1951.] 

(b)  Scire  Facias  and  Mandamus.  The  writs  of  scire 
facias  and  mandamus  are  abohshed.  Relief  heretofore 
available  by  mandamus  or  scire  facias  may  be  obtained 
by  appropriate  action  or  by  appropriate  motion  under 
the  practice  prescribed  in  these  rules. 

(c)  Removed  Actions.  These  rules  apply  to  civil 
actions  removed  to  the  United  States  district  courts 
from  the  state  courts  and  govern  procedure  after  re- 
moval. Repleading  is  not  necessary  unless  the  court  so 
orders.  In  a  removed  action  in  which  the  defendant  has 
not  answered,  the  defendant  shall  answer  or  present 
the  other  defenses  or  objections  avaiTatjle  under  these 
rules  within  20  days  after  the  receipt  through  service 
or  otherwise  of  a  copy  of  the  initial  pleading  setting 
forth  the  claim  for  relief  upon  which  the  action  or 
proceeding  is  based,  or  within  20  days  after  the  service 
of  summons  upon  such  initial  pleading,  then  filed,  or 
within  5  days  after  the  filing  of  the  petition  for  removal, 
whichever  period  is  longest.  If  at  the  time  of  removal  all 
necessary  pleadings  have  been  served,  a  party  entitled  to 
trial  by  jury  under  Rule  38  shall  be  accorded  it,  if  the 
party's  demand  therefor  is  served  within  10  days  after 
the  petition  for  removal  is  filed  if  the  party  is  the  peti- 
tioner, or  if  not  the  petitioner  within  10  days  after 
service  on  the  party  of  the  notice  of  filing  the  petition. 
A  party  who,  prior  to  removal,  has  made  an  express 
demand  for  trial  by  jury  in  accordance  with  state  law, 
need  not  make  a  demand  after  removal.  If  state  law 
applicable  in  the  court  from  which  the  case  is  removed 
does  not  require  the  parties  to  make  express  demands 
in  order  to  claim  trial  by  jury,  they  need  not  make 
demands  after  removal  unless  the  court  directs  that 
they  do  so  within  a  specified  time  if  they  desire  to  claim 
trial  by  jury.  The  court  may  make  this  direction  on  its 
own  motion  and  shall  do  so  as  a  matter  of  course  at 
the  request  of  any  party.  The  failure  of  a  party  to  make 
demand  as  directed  constitutes  a  waiver  by  that  party 
of  trial  by  jury. 


(d)  [Abrogated.  Dec.  29,  1948,  eff.  Oct.  20,  1949.] 

(e)  Law  Applicable.  Whenever  in  these  rules  the 
law  of  the  state  in  which  the  district  court  is  held  is  made 
applicable,  the  law  applied  in  the  District  of  Columbia 
governs  proceedings  in  the  United  States  District  Court 
for  the  District  of  Columbia.  When  the  word  "state"  is 
used,  it  includes,  if  appropriate,  the  District  of  Colum- 
bia. When  the  term  "statute  of  the  United  States"  is 
used,  it  includes,  so  far  as  concerns  proceedings  in 
the  United  States  District  Court  for  the  District  of 
Columbia,  any  Act  of  Congress  locally  applicable  to  and 
in  force  in  the  District  of  Columbia.  When  the  law  of 
a  state  is  referred  to,  the  word  "law"  includes  the  statutes 
of  that  state  and  the  state  judicial  decisions  construing 
them. 

(f)  References  to  Officer  of  the  United  States. 
Under  any  rule  in  which  reference  is  made  to  an  officer 
or  agency  of  the  United  States,  the  term  "officer"  in- 
cludes a  district  director  of  internal  revenue,  a  former 
district  director  or  collector  of  internal  revenue,  or  the 
personal  representative  of  a  deceased  district  director 
or  collector  of  internal  revenue. 


RULE  82.  Jurisdiction   and  Venue   Unaf- 
fected 

These  rules  shall  not  be  construed  to  extend-Qniiniit 


the  jurisdiction  ot  the  United  States  district  courts  or 
the  veiiiie  of  auliuiis  lliefein.  An  admiralty  or  maritime 
clainTwifKrh  the  meaning  of  Rule  9(h)  shall  not  be 
treated  as  a  civil  action  for  the  purposes  of  Title  28, 
U.S.C.  §^  1391-92. 


RULE  83.  Rules  by  District  Courts; 
Judge's  Directives 

(a)  Local  Rules 

(1)  Each  district  court,  acting  by  a  majority  of  its 
district  judges,  may,  after  giyirigappropriate  public  no- 
tice and  an^oppqrtunity^for  conunent,  make  and  amend 
rules  govemingjtsjractice.  A  local  rule  shall  be  consis- 
tent j*itli— butnot^  duplicative  of — Acts  of  Congress 
and  rules  adopted  under  2'8' U.S.C  §5  2072  and  2075, 
and  shali_xonform  to  any  uniform  numbering  system 
prescribed  by  the  Judicial  CoriFerence  of  the  United 
StatesrA  local  rule  takes  effect  pn  the  date  specified 
by  the  district  court  and  remains  in  effect  unless 
arhended  by  the  court  or  abrogated  by  the  judicial  coun- 
cil of  the  circuit.  Copies  of  rules  and  amendments  shall, 
upon  their  promulgation,  be  furnished  to  the  judicial 
council  and  the  Administrative  Office  of  the  United 
States  Courts  and  be  made  available  to  the  public. 

(2)  A  local  rule  imposing  a  requirement  of  form,  shall 
not  be  enforced  in  a  manner  that  causes  a  party  to  lose 
rights  because  of  a  nonwillful  failure  to  comply  with 
the  requirement. 

(b)  Procedures  When  There  is  No  Controlling 
Law.  A  judge  may  regulate  practice  in  any  manner 
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consistent  with  federal  law,  rules  adopted  under  28 
U.S.C.  §§  2072  and  2075,  and  local  rules  of  the  district. 
No  sanction  or  other  disadvantage  may  be  imposed  for 
noncompliance  with  any  requirement  not  in  federal  law, 
federal  rules,  or  the  local  district  rules  unless  the  alleged 
;  been  funiished  in  the  particulat  case  with 
actual  notic^of  the  requirement. 


RULE  84.  Forms 

The  forms  contained  in  the  Appendix  of  Forms  are 
sufficient  under  the  rules  and  are  intended  to  indicate 
the  simplicity  and  brevity  of  statement  which  the  rules 
contenipTafe. 


RULE  85.  Title 

These  rules  may  be  known  and  cited  as  the  Federal 
Rules  of  Civil  Procedure. 


RULE  86.  Effective  Date 

(a)  [Effective  Date  of  Original  Rules].  These  rules 
will  take  effect  on  the  day  which  is  3  months  subsequent 
to  the  adjournment  of  the  second  regular  session  of  the 
75th  Congress,  but  if  that  day  is  prior  to  September  1, 
1938,  then  these  rules  will  take  effect  on  September  1, 
1938.  They  govern  all  proceedings  in  actions  brought 
after  they  tal<e  effect  and  also  all  further  proceedings 
in  actions  then  pending,  except  to  the  extent  that  in 
the  opinion  of  the  court  their  application  in  a  particular 
action  pending  when  the  rules  take  effect  would  not 
be  feasible  or  would  work  injustice,  in  which  event  the 
former  procedure  apphes. 

(b)  Effective  Date  of  Amendments.  The  amend- 
ments adopted  by  the  Supreme  Court  on  December 
27,  1946,  and  transmitted  to  the  Attorney  General  on 


January  2,  1947,  shall  take  effect  on  the  day  which  is 
three  months  subsequent  to  the  adjournment  of  the 
first  regular  session  of  the  80th  Congress,  but,  if  that 
day  is  prior  to  September  1,  1947,  then  these  amend- 
ments shall  take  effect  on  September  1,  1947.  They 
govern  all  proceedings  in  actions  brought  after  they 
take  effect  and  also  all  further  proceedings  in  actions 
then  pending,  except  to  the  extent  that  in  the  opinion  of 
the  court  their  application  in  a  particular  action  pending 
when  the  amendments  take  effect  would  not  be  feasible 
or  would  work  injustice,  in  which  event  the  former 
procedure  applies. 

(c)  Effective  Date  of  Amendments.  The  amend- 
ments adopted  by  the  Supreme  Court  on  December 
29,  1948,  and  transmitted  to  the  Attorney  General  on 
December  31,  1948,  shall  take  effect  on  the  day  follow- 
ing the  adjournment  of  the  first  regular  session  of  the 
81st  Congress. 

(d)  Effective  Date  of  Amendments.  The  amend- 
ments adopted  by  the  Supreme  Court  on  April  17, 1961, 
and  transmitted  to  the  Congress  on  April  18,  1961,  shall 
take  effect  on  July  19, 1961.  They  govern  all  proceedings 
in  actions  brought  after  they  take  effect  and  also  all 
further  proceedings  in  actions  then  pending,  except  to 
the  extent  that  in  the  opinion  of  the  court  their  apphca- 
tion  in  a  particular  action  pending  when  the  amend- 
ments take  effect  would  not  be  feasible  or  would  work 
injustice,  in  which  event  the  former  procedure  applies. 

(e)  Effective  Date  of  Amendments.  The  amend- 
ments adopted  by  the  Supreme  Court  on  January  21, 
1963,  and  transmitted  to  the  Congress  on  January  21, 
1963,  shall  take  effect  on  July  1,  1963.  They  govern  all 
proceedings  in  actions  brought  after  they  take  effect 
and  also  all  further  proceedings  in  actions  then  pending, 
except  to  the  extent  that  in  the  opinion  of  the  court 
their  application  in  a  particular  action  pending  when 
the  amendments  take  effect  would  not  be  feasible  or 
would  work  injustice,  in  which  event  the  former  proce- 
dure applies. 
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A.  Scope  of  Rules 

B.  In  Personam  Actions:  Attachment  and  Garnishment 

C.  In  Rem  Actions:  Special  Provisions 

D.  Possessory,  Petitory,  and  Partition  Actions 

E.  Actions  in  Rem  and  Quasi  in  Rem:  General  Provisions 

F.  Limitation  of  Liability 


RULE  A.  Scope  of  Rules 

These  Supplemental  Rules  apply  to  the  procedure 
in  admiralty  and  maritime  claims  within  the  meaning 
of  Rule  9(h)  with  respect  to  the  following  remedies: 

(1)  Maritime  attachment  and  garnishment; 

(2)  Actions  in  rem; 

(3)  Possessory,  petitory,  and  partition  actions; 

(4)  Actions  for  exoneration  from  or  limitation  of  lia- 
bility. 

These  rules  also  apply  to  the  procedure  in  statutory 
condemnation  proceedings  analogous  to  maritime  ac- 
tions in  rem,  whether  within  the  admiralty  and  maritime 
jurisdiction  or  not.  Except  as  otherwise  provided,  refer- 
ences in  these  Supplemental  Rules  to  actions  in  rem 
include  such  analogous  statutory  condemnation  pro- 
ceedings. 

The  general  Rules  of  Civil  Procedure  for  the  United 
States  fjistrict  Courts  are  also  apphcable  to  the  forego- 
ing proceedings  except  to  the  extent  that  they  are  incon- 
sistent with  these  Supplemental  Rules. 

RULE  B.  In  Personam  Actions:  Attach- 
ment and  Garnishment 

(1)  When  Available;  Complaint,  Affidavit,  Judi- 
cial Authorization,  and  Process.  In  an  in  personam 
action: 

(a)  If  a  defendant  is  not  found  within  the  district,  a 
verified  complaint  may  contain  a  prayer  for  process  to 
attach  the  defendant's  tangible  or  intangible  personal 
property — up  to  the  amount  sued  for — in  the  hands  of 
garnishees  named  in  the  process. 

(b)  The  plaintiff  or  the  plaintiffs  attorney  must  sign 
and  file  with  the  complaint  an  affidavit  stating  that,  to 
the  affiant's  knowledge,  or  on  information  and  belief 
the  defendant  cannot  be  found  within  the  district.  The 
court  must  review  the  complaint  and  affidavit  and,  if 
the  conditions  of  this  Rule  B  appear  to  exist,  enter  an 
order  so  stating  and  authorizing  process  of  attachment 
and  garnishment.  The  clerk  may  issue  supplemental 
process  enforcing  the  court's  order  upon  application 
without  further  court  order. 

(c)  If  the  plaintiff  or  the  plaintifTs  attorney  certifies 
that  exigent  circumstances  make  court  review  impracti- 
cable, the  clerk  must  issue  the  summons  and  process 


of  attachment  and  garnishment.  The  plaintiff  has  the 
burden  in  any  post-attachment  hearing  under  Rule 
E(4)(0  to  show  that  exigent  circumstances  existed. 

(d)(i)  If  the  property  is  a  vessel  or  tangible  property 
on  board  a  vessel,  the  summons,  process,  and  any  sup- 
plemental process  must  be  delivered  to  the  marshal  for 
service. 

(ii)  If  the  property  is  other  tangible  or  intangible 
property,  the  summons,  process,  and  any  supplemental 
process  must  be  delivered  to  a  person  or  organization 
authorized  to  serve  it,  who  may  be  (A)  a  marshal;  (B) 
someone  under  contract  with  the  United  States;  (C) 
someone  specially  appointed  by  the  court  for  that  pur- 
pose; or,  (D)  in  an  action  brought  by  the  United  States, 
any  officer  or  employee  of  the  United  States. 

(e)  The  plaintiff  may  invoke  state-law  remedies  under 
Rule  64  for  seizure  of  person  or  property  for  the  purpose 
of  securing  satisfaction  of  the  judgment. 

(2)  Notice  to  Defendant.  No  default  judgment  may 
be  entered  except  upon  proof — which  may  be  by  affi- 
davit— that: 

(a)  the  complaint,  summons,  and  process  of  attach- 
ment or  garnishment  have  been  served  on  the  defen- 
dant in  a  manner  authorized  by  Rule  4; 

(b)  the  plaintiff  or  the  garnishee  has  mailed  to  the 
defendant  the  complaint,  summons,  and  process  of  at- 
tachment or  garnishment,  using  any  form  of  mail  requir- 
ing a  return  receipt;  or 

(c)  the  plaintiff  or  the  garnishee  has  tried  diUgently 
to  give  notice  of  the  action  to  the  defendant  but  could 
not  do  so. 

(3)  Answer. 

(a)  By  Garnishee.  The  garnishee  shall  serve  an  an- 
swer, together  with  answers  to  any  interrogatories 
served  with  the  complaint,  within  20  days  after  service 
of  process  upon  the  garnishee.  Interrogatories  to  the 
garnishee  may  be  served  with  the  complaint  without 
leave  of  court.  If  the  garnishee  refuses  or  neglects  to 
answer  on  oath  as  to  the  debts,  credits,  or  effects  of 
the  defendant  in  the  garnishee's  hands,  or  any  interroga- 
tories concerning  such  debts,  credits,  and  effects  that 
may  be  propounded  by  the  plaintiff,  the  court  may 
award  compulsory  process  against  the  garnishee.  If  the 
garnishee  admits  any  debts,  credits,  or  effects,  they  shall 
be  held  in  the  garnishee's  hands  or  paid  into  the  registry 
of  the  court,  and  shall  be  held  in  either  case  subject  to 
the  further  order  of  the  court. 

(b)  By  Defendant.  The  defendant  shall  serve  an  an- 
swer within  30  days  after  process  has  been  executed, 
whether  by  attachment  of  property  or  service  on  the 
garnishee. 

RULE  C.  In  Rem  Actions:  Special  Provi- 
sions 

(1)  When  Available.  An  action  in  rem  may  be 
brought: 
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(a)  To  enforce  any  maritime  lien; 

(b)  Whenever  a  statute  of  the  United  States  provides 
for  a  maritime  action  in  rem  or  a  proceeding  analogous 
thereto. 

Except  as  otherwise  provided  by  law  a  party  who  may 
proceed  in  rem  may  also,  or  in  the  alternative,  proceed 
in  personam  against  any  person  who  may  be  liable. 

Statutory  provisions  exempting  vessels  or  other  prop- 
erty owned  or  possessed  by  or  operated  by  or  for  the 
United  States  from  arrest  or  seizure  are  not  affected 
by  this  rule.  When  a  statute  so  provides,  an  action 
against  the  United  States  or  an  instrumentality  thereof 
may  proceed  on  in  rem  principles. 

(2)  Complaint.  In  an  action  in  rem  the  complaint 
must: 

(a)  be  verified; 

(b)  describe  with  reasonable  particularity  the  prop- 
erty that  is  the  subject  of  the  action; 

(c)  in  an  admiralty  and  maritime  proceeding,  state 
that  the  property  is  within  the  district  or  will  be  within 
the  district  while  the  action  is  pending; 

(d)  in  a  forfeiture  proceeding  for  violation  of  a  federal 
statute,  state; 

(i)  the  place  of  seizure  and  whether  it  was  on  land 
or  on  navigable  waters; 

(ii)  whether  the  property  is  within  the  district,  and 
if  the  property  is  not  within  the  district  the  statutory 
basis  for  the  court's  exercise  of  jurisdiction  over  the 
property;  and 

(iii)  all  allegations  required  by  the  statute  under 
which  the  action  is  brought. 

(3)  Judicial  Authorization  and  Process. 

(a)  Arrest  Warrant. 

(i)  When  the  United  States  files  a  complaint  de- 
manding a  forfeiture  for  violation  of  a  federal  statute, 
the  clerk  must  promptly  issue  a  summons  and  a  warrant 
for  the  arrest  of  the  vessel  or  other  property  without 
requiring  a  certification  of  exigent  circumstances,  but 
if  the  property  is  real  property  the  United  States  must 
proceed  under  applicable  statutory  procedures. 

(ii)  (A)  In  other  actions,  the  court  must  review  the 
complaint  and  any  supporting  papers.  If  the  conditions 
for  an  in  rem  action  appear  to  exist,  the  court  must 
issue  an  order  directing  the  clerk  to  issue  a  warrant  for 
the  arrest  of  the  vessel  or  other  property  that  is  the 
subject  of  the  action. 

(B)  If  the  plaintiff  or  the  plaintiffs  attorney  certifies 
that  e.xigent  circumstances  make  court  review  im- 
practicable, the  clerk  must  promptly  issue  a  summons 
and  a  warrant  for  the  arrest  of  the  vessel  or  other 
property  that  is  the  subject  of  the  action.  The  plaintiff 
has  the  burden  in  any  post-arrest  hearing  under  Rule 
E(4)(f)  to  show  that  exigent  circumstances  existed. 

(b)  Service. 

(i)  If  the  property  that  is  the  subject  of  the  action  is 
a  vessel  or  tangible  property  on  board  a  vessel,  the 
warrant  and  any  supplemental  process  must  be  deliv- 
ered to  the  marshal  for  service. 

(ii)  If  the  property  that  is  the  subject  of  the  action 


is  other  property,  tangible  or  intangible,  the  warrant 
and  any  supplemental  process  must  be  dehvered  to  a 
person  or  organization  authorized  to  enforce  it,  who 
may  be:  (A)  a  marshal;  (B)  someone  under  contract 
with  the  United  States;  (C)  someone  specially  appointed 
by  the  court  for  that  purpose;  or,  (D)  in  an  action 
brought  by  the  United  States,  any  officer  or  employee 
of  the  United  States. 

(c)  Deposit  in  Court.  If  the  property  that  is  the  subject 
of  the  action  consists  in  whole  or  in  part  of  freight,  the 
proceeds  of  property  sold,  or  other  intangible  property, 
the  clerk  must  issue — in  addition  to  the  warrant — a 
summons  directing  any  person  controlling  the  property 
to  show  cause  why  it  should  not  be  deposited  in  court 
to  abide  the  judgment. 

(d)  Supplemental  Process.  The  clerk  may  upon  appli- 
cation issue  supplemental  process  to  enforce  the  court's 
order  without  further  court  order. 

(4)  Notice.  No  notice  other  than  execution  of  process 
is  required  when  the  property  that  is  the  subject  of 
the  action  has  been  released  under  Rule  E(5).  If  the 
property  is  not  released  within  10  days  after  execution, 
the  plaintiff  must  promptly — or  within  the  time  that 
the  court  allows — give  public  notice  of  the  action  and 
arrest  in  a  newspaper  designated  by  court  order  and 
having  general  circulation  in  the  district,  but  publication 
may  be  terminated  if  the  property  is  released  before 
publication  is  completed.  The  notice  must  specify  the 
time  under  Rule  C(6)  to  file  a  statement  of  interest  in 
or  right  against  the  seized  property  and  to  answer.  This 
rule  does  not  affect  the  notice  requirements  in  an  action 
to  foreclose  a  preferred  ship  mortgage  under  46  U.S.C. 
5§  31301  et  seq.,  as  amended. 

(5)  Ancillary  Process.  In  any  action  in  rem  in  whicli 
process  has  been  served  as  provided  by  this  rule,  if  any 
part  of  the  property  that  is  the  subject  of  the  action  has 
not  been  brought  within  the  control  of  the  court  because 
it  has  been  removed  or  sold,  or  because  it  is  intangible 
property  in  the  hands  of  a  person  who  has  not  been 
served  with  process,  the  court  may,  on  motion,  order 
any  person  having  possession  or  control  of  such  property 
or  its  proceeds  to  show  cause  why  it  should  not  be 
delivered  into  the  custody  of  the  marshal  or  other  per- 
son or  organization  having  a  warrant  for  the  arrest  of 
the  property,  or  paid  into  court  to  abide  the  judgment; 
and,  after  hearing,  the  court  may  enter  such  judgment 
as  law  and  justice  may  require. 

(6)  Responsive  Pleading;  Interrogatories. 

(a)  Civil  Forfeiture.  In  an  in  rem  forfeiture  action 
for  violation  of  a  federal  statute: 

(i)  a  person  who  asserts  an  interest  in  or  right  against 
the  property  that  is  the  subject  of  the  action  must  file 
a  verified  statement  identifying  the  interest  or  right: 

(A)  within  30  days  after  the  earlier  of  (1)  the  date 
of  service  of  the  Government's  complaint  or  (2)  com- 
pleted publication  of  notice  under  Rule  C(4),  or 

(B)  within  the  time  that  the  court  allows; 

(ii)  an  agent,  bailee,  or  attorney  must  state  the  author- 
ity to  file  a  statement  of  interest  in  or  right  against  the 
property  on  behalf  of  another;  and 
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(iii)  a  person  who  files  a  statement  of  interest  in  or 
right  against  the  property  must  serve  and  file  an  answer 
within  20  days  after  filing  the  statement. 

(b)  Maritime  Arrests  and  Other  Proceedings.  In  an 
in  rem  action  not  governed  by  Rule  C(6)(a): 

(i)  A  person  who  asserts  a  right  of  possession  or  any 
ownership  interest  in  the  property  that  is  the  subject 
of  the  action  must  file  a  verified  statement  of  right  or 
interest: 

(A)  within  10  days  after  the  earlier  of  ( 1)  the  execu- 
tion of  process,  or  (2)  completed  publication  of  notice 
under  Rule  C(4),  or 

(B)  within  the  time  that  the  court  allows. 

(ii)  the  statement  of  right  or  interest  must  describe 
the  interest  in  the  property  that  supports  the  person's 
demand  for  its  restitution  or  right  to  defend  the  action; 

(iii)  an  agent,  bailee,  or  attorney  must  state  the  au- 
thority to  file  a  statement  of  right  or  interest  on  behalf 
of  another;  and 

(iv)  a  person  who  asserts  a  right  of  possession  or  any 
ownership  interest  must  serve  an  answer  within  20  days 
after  filing  the  statement  of  interest  or  right. 

(c)  Interrogatories.  Interrogatories  may  be  served 
with  the  complaint  in  an  in  rem  action  without  leave 
of  court.  Answers  to  the  interrogatories  must  be  served 
with  the  answer  to  the  complaint. 

RULE  D.  Possessory,  Petitory,  and  Parti- 
tion Actions 

In  all  actions  for  possession,  partition,  and  to  try  title 
maintainable  according  to  the  course  of  the  admiralty 
practice  with  respect  to  a  vessel,  in  all  actions  so  main- 
tainable with  respect  to  the  possession  of  cargo  or  other 
maritime  property,  and  in  all  actions  by  one  or  more 
part  owners  against  the  others  to  obtain  security  for  the 
return  of  the  vessel  from  any  voyage  undertaken  without 
their  consent,  or  by  one  or  more  part  owners  against 
the  others  to  obtain  possession  of  the  vessel  for  any 
voyage  on  giving  security  for  its  safe  return,  the  process 
shall  be  by  a  warrant  of  arrest  of  the  vessel,  cargo,  or 
other  property,  and  by  notice  in  the  manner  provided 
by  Rule  8(2)  to  the  adverse  party  or  parties. 

RULE  E.  Actions  in  Rem  and  Quasi  in 
Rem:  General  Provisions 

(1)  Applicability.  Except  as  otherwise  provided,  this 
rule  applies  to  actions  in  personam  with  process  of 
maritime  attachment  and  garnishment,  actions  in  rem, 
and  petitory,  possessory,  and  partition  actions,  supple- 
menting Rules  B,  C,  and  D. 

(2)  Complaint;  Security. 

(a)  Complaint.  In  actions  to  which  this  rule  is  applica- 
ble the  complaint  shall  state  the  circumstances  from 
which  the  claim  arises  with  such  particularity  that  the 
defendant  or  claimant  will  be  able,  without  moving  for 
a  more  definite  statement,  to  commence  an  investiga- 
tion of  the  facts  and  to  frame  a  responsive  pleading. 


(b)  Security  for  Costs.  Subject  to  the  provisions  of 
Rule  54(d)  and  of  relevant  statutes,  the  court  may,  on 
the  filing  of  the  complaint  or  on  the  appearance  of  any 
defendant,  claimant,  or  any  other  party,  or  at  any  later 
time,  require  the  plaintiff,  defendant,  claimant,  or  other 
party  to  give  security,  or  additional  security,  in  such 
sum  as  the  court  shall  direct  to  pay  all  costs  and  expenses 
that  shall  be  awarded  against  the  party  by  any  interlocu- 
tory order  or  by  the  final  judgment,  or  on  appeal  by 
any  appellate  court. 

(3)  Process. 

(a)  In  admiralty  and  maritime  proceedings  process 
in  rem  or  of  maritime  attachment  and  garnishment  may 
be  served  only  within  the  district. 

(b)  In  forfeiture  cases  process  in  rem  may  be  served 
within  the  district  or  outside  the  district  when  author- 
ized by  statute. 

(c)  Issuance  and  Delivery.  Issuance  and  delivery  of 
process  in  rem,  or  of  maritime  attachment  and  garnish- 
ment, shall  be  held  in  abeyance  if  the  plaintiff  so  re- 
quests. 

(4)  Execution  of  Process;  Marshal's  Return;  Cus- 
tody of  Property;  Procedures  for  Release. 

(a)  In  General.  Upon  issuance  and  delivery  of  the 
process,  or,  in  the  case  of  summons  with  process  of 
attachment  and  garnishment,  when  it  appears  that  the 
defendant  cannot  be  found  within  the  district,  the  mar- 
shal or  other  person  or  organization  having  a  warrant 
shall  forthwith  execute  the  process  in  accordance  with 
this  subdivision  (4),  making  due  and  prompt  return. 

(b)  Tangible  Property.  If  tangible  property  is  to  be 
attached  or  arrested,  the  marshal  or  other  person  or 
organization  having  the  warrant  shall  take  it  into  the 
marshals  possession  for  safe  custody.  If  the  character 
or  situation  of  the  property  is  such  that  the  taking  of 
actual  possession  is  impracticable,  the  marshal  or  other 
person  executing  the  process  shall  affix  a  copy  thereof 
to  the  property  in  a  conspicuous  place  and  leave  a  copy 
of  the  complaint  and  process  with  the  person  having 
possession  or  the  person's  agent.  In  furtherance  of  the 
marshal'scustody  of  any  vessel  the  marshal  is  authorized 
to  make  a  written  request  to  the  collector  of  customs 
not  to  grant  clearance  to  such  vessel  until  notified  by 
the  marshal  or  deputy  marshal  or  by  the  clerk  that  the 
vessel  has  been  released  in  accordance  with  these  rules. 

(c)  Intangible  Property.  If  intangible  property  is  to 
be  attached  or  arrested  the  marshal  or  other  person  or 
organization  having  the  warrant  shall  execute  the  pro- 
cess by  leaving  with  the  garnishee  or  other  obligor  a  copy 
of  the  complaint  and  process  requiring  the  garnishee  or 
other  obligor  to  answer  as  provided  in  Rules  B(3)(a) 
and  C(6);  or  the  marshal  may  accept  for  payment  into 
the  registry  of  the  court  the  amount  owed  to  the  extent 
of  the  amount  claimed  by  the  plaintiff  with  interest  and 
costs,  in  which  event  the  garnishee  or  other  obUgor 
shall  not  be  required  to  answer  unless  alias  process  shall 
be  served. 

(d)  Directions  With  Respect  to  Property  in  Custody. 
The  marshal  or  other  person  or  organization  having  the 
warrant  may  at  any  time  apply  to  the  court  for  directions 
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with  respect  to  property  that  has  been  attached  or  ar- 
rested, and  shall  give  notice  of  such  appHcation  to  any 
or  all  of  the  parties  as  the  court  may  direct. 

(e)  Expenses  of  Seizing  and  Keeping  Property:  De- 
posit. These  rules  do  not  alter  the  provisions  of  Title 
28,  U.S.C.  §  1921,  as  amended,  relative  to  the  expenses 
of  seizing  and  keeping  property  attached  or  arrested  and 
to  the  requirement  of  deposits  to  cover  such  expenses. 

(0  Procedure  for  Release  From  Arrest  or  Attachment. 
Whenever  property  is  arrested  or  attached,  any  person 
claiming  an  interest  in  it  shall  be  entitled  to  a  prompt 
hearing  at  which  the  plaintiff  shall  be  required  to  show 
why  the  arrest  or  attachment  should  not  be  vacated  or 
other  relief  granted  consistent  with  these  rules.  This 
subdivision  shall  have  no  application  to  suits  for  sea- 
men's wages  when  process  is  issued  upon  a  certification 
of  sufficient  cause  filed  pursuant  to  Title  46,  U.S.C.  5§ 
603  and  604  [Note;  Repealed  by  Pub.  L.  98-89,  §  4(b), 
Aug.  26,  1983,  97  Stat.  600,  section  1  of  which  enacted 
Title  46,  Shipping.]  or  to  actions  by  the  United  States 
for  forfeitures  for  violation  of  any  statute  of  the  United 
States. 

(5)  Release  of  Property. 

(a)  Special  Bond.  Except  in  cases  of  seizures  for  forfei- 
ture under  any  law  of  the  United  States,  whenever 
process  of  maritime  attachment  and  garnishment  or 
process  in  rem  is  issued  the  execution  of  such  process 
shall  be  stayed,  or  the  propert)'  released,  on  the  giving 
of  security,  to  be  approved  by  the  court  or  clerk,  or  by 
stipulation  of  the  parties,  conditioned  to  answer  the 
judgment  of  the  court  or  of  any  appellate  court.  The 
parties  may  stipulate  the  amount  and  nature  of  such 
security.  In  the  event  of  the  inability  or  refusal  of  the 
parties  so  to  stipulate  the  court  shall  fix  the  principal 
sum  of  the  bond  or  stipulation  at  an  amount  sufficient 
to  cover  the  amount  of  the  plaintiffs  claim  fairly  stated 
with  accrued  interest  and  costs;  but  the  principal  sum 
shall  in  no  event  exceed 

(i)  twice  the  amount  of  the  plaintiffs  claim  or 

(ii)  the  value  of  the  property  on  due  appraisement, 

whichever  is  smaller. 

The  bond  or  stipulation  shall  be  conditioned  for  the 

payment  of  the  principal  sum  and  interest  thereon  at 

6  per  cent  per  annum. 

(b)  General  Bond.  The  owner  of  any  vessel  may  file 
a  general  bond  or  stipulation,  with  sufficient  surety,  to 
be  approved  by  the  court,  conditioned  to  answer  the 
judgment  of  such  court  in  all  or  any  actions  that  may 
be  brought  thereafter  in  such  court  in  which  the  vessel 
is  attached  or  arrested.  Thereupon  the  execution  of  all 
such  process  against  such  vessel  shall  be  stayed  so  long 
as  the  amount  secured  by  such  bond  or  stipulation  is 
at  least  double  the  aggregate  amount  claimed  by  plain- 
tiffs in  all  actions  begun  and  pending  in  which  such 
vessel  has  been  attached  or  arrested.  Judgments  and 
remedies  may  be  had  on  such  bond  or  stipulation  as  if 
a  special  bond  or  stipulation  had  been  filed  in  each  of 
such  actions.  The  district  court  may  make  necessary 
orders  to  carry  this  rule  into  effect,  particularly  as  to 
the  giving  of  proper  notice  of  any  action  against  or 


attachment  of  a  vessel  for  which  a  general  bond  has 
been  filed.  Such  bond  or  stipulation  shall  be  indorsed 
by  the  clerk  with  a  minute  of  the  actions  wherein  process 
is  so  stayed.  Further  security  may  be  required  by  the 
court  at  any  time.  If  a  special  bond  or  stipulation  is 
given  in  a  particular  case,  the  liability  on  the  general 
bond  or  stipulation  shall  cease  as  to  that  case. 

(c)  Release  by  Consent  or  Stipulation;  Order  of  Court 
or  Clerk:  Costs.  Any  vessel,  cargo,  or  other  property  in 
the  custody  of  the  marshal  or  other  person  or  organiza- 
tion having  the  warrant  may  be  released  forthwith  upon 
the  marshal's  acceptance  and  approval  of  a  stipulation, 
bond,  or  other  security,  signed  by  the  party  on  whose 
behalf  the  property  is  detained  or  the  party's  attorney 
and  expressly  authorizing  such  release,  if  all  costs  and 
charges  of  the  court  and  its  officers  shall  have  first 
been  paid.  Otherwise  no  property  in  the  custody  of 
the  marshal,  other  person  or  organization  having  the 
warrant,  or  other  officer  of  the  court  shall  be  released 
without  an  order  of  the  court;  but  such  order  may  be 
entered  as  of  course  by  the  clerk,  upon  the  giving  of 
approved  security  as  provided  by  law  and  these  rules, 
or  upon  the  dismissal  or  discontinuance  of  the  action; 
but  the  marshal  or  other  person  or  organization  having 
the  warrant  shall  not  deliver  any  property  so  released 
until  the  costs  and  charges  of  the  officers  of  the  court 
shall  first  have  been  paid. 

(d)  Possessory,  Petitory,  and  Partition  Actions.  The 
foregoing  provisions  of  this  subdivision  (5)  do  not  apply 
to  petitory,  possessory,  and  partition  actions.  In  such 
cases  the  property  arrested  shall  be  released  only  by 
order  of  the  court,  on  such  terms  and  conditions  and 
on  the  giving  of  such  security  as  the  court  may  require. 

(6)  Reduction  or  Impairment  of  Security.  When- 
ever security  is  taken  the  court  may,  on  motion  and 
hearing,  for  good  cause  shown,  reduce  the  amount  of 
security  given;  and  if  the  surety  shall  be  or  become 
insufficient,  new  or  additional  sureties  may  be  required 
on  motion  and  hearing. 

(7)  Security  on  Counterclaim. 

(a)  When  a  person  who  has  given  security  for  damages 
in  the  original  action  asserts  a  counterclaim  that  arises 
from  the  transaction  or  occurrence  that  is  the  subject 
of  the  original  action,  a  plaintiff  for  whose  benefit  the 
security  has  been  given  must  give  security  for  damages 
demanded  in  the  counterclaim  unless  the  court,  for 
cause  shown,  directs  otherwise.  Proceedings  on  the 
original  claim  must  be  stayed  until  this  security  is  given, 
unless  the  court  directs  otherwise. 

(b)  The  plaintiff  is  required  to  give  security  under 
Rule  E(7)(a)  when  tlie  United  States  or  its  corporate 
instrumentality  counterclaims  and  would  have  been  re- 
quired to  give  security  to  respond  in  damages  if  a  private 
party  but  is  relieved  by  law  from  giving  security. 

(8)  Restricted  Appearance.  An  appearance  to  de- 
fend against  an  admiralty  and  maritime  claim  with  re- 
spect to  which  there  has  issued  process  in  rem,  or 
process  of  attachment  and  garnishment,  may  be  ex- 
pressly restricted  to  the  defense  of  such  claim,  and  in 
that  event  is  not  an  appearance  for  the  purposes  of  any 
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other  claim  with  respect  to  which  such  process  is  not 
available  or  has  not  been  served. 

(9)  Disposition  of  Property;  Sales. 

(a)  Actions  for  Forfeitures.  In  any  action  in  rem  to 
enforce  a  forfeiture  for  violation  of  a  statute  of  the 
United  States  the  propert\-  shall  be  disposed  of  as  pro- 
vided by  statute. 

(b)  Interlocutory  Sales;  Delivery. 

(i)  On  application  of  a  party,  the  marshal,  or  other 
person  having  custody  of  the  property,  the  court  may 
order  all  or  part  of  the  property  sold — with  the  sales 
proceeds,  or  as  much  of  them  as  will  satisfy  the  judg- 
ment, paid  into  court  to  await  further  orders  of  the 
court — if: 

(A)  the  attached  or  arrested  property  is  perishable, 
or  liable  to  deterioration,  decay,  or  injury  by  being 
detained  in  custody  pending  the  action; 

(B)  the  expense  of  keeping  the  property  is  excessive 
or  disproportionate;  or 

(C)  there  is  an  unreasonable  delay  in  securing  release 
of  the  property. 

(ii)  In  the  circumstances  described  in  Rule  E(9){b)(i), 
the  court,  on  motion  by  a  defendant  or  a  person  filing 
a  statement  of  interest  or  right  under  Rule  C(6),  may 
order  that  the  property,  rather  than  being  sold,  be  deliv- 
ered to  the  movant  upon  giving  security  under  these 
rules. 

(c)  Sales;  Proceeds.  All  sales  of  properti?' shall  be  made 
by  the  marshal  or  a  deputy  marshal,  or  by  other  person 
or  organization  having  the  warrant,  or  by  any  other 
person  assigned  by  the  court  where  the  marshal  or  other 
person  or  organization  having  the  warrant  is  a  party  in 
interest;  and  the  proceeds  of  sale  shall  be  forthwith 
paid  into  the  registry  of  the  court  to  be  disposed  of 
according  to  law. 

(10)  Preservation  of  Property.  When  the  owner 
or  another  person  remains  in  possession  of  property 
attached  or  arrested  under  the  provisions  of  Rule 
E(4)(b)  that  permit  execution  of  process  without  taking 
actual  possession,  the  court,  on  a  party's  motion  or  on 
its  own,  may  enter  any  order  necessary  to  preserve  the 
property  and  to  prevent  its  removal. 


RULE  F.  Limitation  of  Liability 

(1)  Time  for  Filing  Complaint;  Security.  Not  later 
than  six  months  after  receipt  of  a  claim  in  writing,  any 
vessel  owner  may  file  a  complaint  in  the  appropriate 
district  court,  as  provided  in  subdivision  (9)  of  this  rule, 
for  limitation  of  liability  pursuant  to  statute.  The  owner 

(a)  shall  deposit  with  the  court,  for  the  benefit  of 
claimants,  a  sum  equal  to  the  amount  or  value  of  the 
owner's  interest  in  the  vessel  and  pending  freight,  or 
approved  security  therefor,  and  in  addition  such  sums, 
or  approved  security  therefor,  as  the  court  may  from 
time  to  time  fix  as  necessarj'  to  carry  out  the  provisions 
of  the  statutes  as  amended;  or 

(b)  at  the  owner's  option  shall  transfer  to  a  trustee 
to  be  appointed  by  the  court,  for  the  benefit  of  claim- 
ants, the  owner's  interest  in  the  vessel  and  pending 


freight,  together  with  such  sums,  or  approved  security 
therefor,  as  the  court  may  from  time  to  time  fix  as 
necessary  to  carry  out  the  provisions  of  the  statutes  as 
amended. 

The  plaintiff  shall  also  give  security  for  costs  and,  if 
the  plaintifFelects  to  give  security,  for  interest  at  the  rate 
of  6  percent  per  annum  from  the  date  of  the  security. 

(2)  Complaint.  The  complaint  shall  set  forth  the 
facts  on  the  basis  of  which  the  right  to  limit  liabilitv  is 
asserted  and  all  facts  necessan,'  to  enable  the  court  to 
determine  the  amount  to  which  the  owner's  liability 
shall  be  limited.  The  complaint  may  demand  exonera- 
tion from  as  well  as  Hmitation  of  liability.  It  shall  state 
the  voyage  if  any,  on  which  the  demands  sought  to  be 
hmited  arose,  with  the  date  and  place  of  its  termination; 
the  amount  of  all  demands  including  all  unsatisfied  liens 
or  claims  of  lien,  in  contract  or  in  tort  or  otherwise, 
arising  on  that  voyage,  so  far  as  known  to  the  plaintiff, 
and  what  actions  and  proceedings,  if  any,  are  pending 
thereon;  whether  the  vessel  was  damaged,  lost,  or  aban- 
doned, and,  if  so,  when  and  where;  the  value  of  the 
vessel  at  the  close  of  the  voyage  or,  in  case  of  wreck, 
the  value  of  her  wreckage,  strippings,  or  proceeds,  if 
any,  and  where  and  in  whose  possession  they  are;  and 
the  amount  of  any  pending  freight  recovered  or  recover- 
able. If  the  plaintiff  elects  to  transfer  the  plaintiffs 
interest  in  the  vessel  to  a  trustee,  the  complaint  must 
further  show  any  prior  paramount  liens  thereon,  and 
what  voyages  or  trips,  if  any,  she  has  made  since  the 
voyage  or  trip  on  which  the  claims  sought  to  be  limited 
arose,  and  any  existing  liens  arising  upon  any  such  subse- 
quent voyage  or  trip,  with  the  amounts  and  causes 
thereof,  and  the  names  and  addresses  of  the  lienors,  so 
far  as  known;  and  whether  the  vessel  sustained  any 
injury  upon  or  by  reason  of  such  subsequent  voyage  or 
trip. 

(3)  Claims  Against  Owner;  Injunction.  Upon  com- 
pliance by  the  owner  with  the  requirements  of  subdivi- 
sion (1)  of  this  rule  all  claims  and  proceedings  against 
the  owner  or  the  owner's  property  with  respect  to  the 
matter  in  question  shall  cease.  On  application  of  the 
plaintiff  the  court  shall  enjoin  the  further  prosecution 
of  any  action  or  proceeding  against  the  plaintiff  or  the 
plaintiffs  property  with  respect  to  any  claim  subject  to 
limitation  in  the  action. 

(4)  Notice  to  Claimants.  Upon  the  owner's  compli- 
ance with  subdivision  (1)  of  this  rule  the  court  shall 
issue  a  notice  to  all  persons  asserting  claims  with  respect 
to  which  the  complaint  seeks  hmitation,  admonishing 
them  to  file  their  respective  claims  with  the  clerk  of 
the  court  and  to  serve  on  the  attorneys  for  the  plaintiff 
a  copy  thereof  on  or  before  a  date  to  be  named  in  the 
notice.  The  date  so  fixed  shall  not  be  less  than  30  days 
after  issuance  of  the  notice.  For  cause  shown,  the  court 
may  enlarge  the  time  within  which  claims  may  be  filed. 
The  notice  shall  be  published  in  such  newspaper  or 
newspapers  as  the  court  may  direct  once  a  week  for 
four  successive  weeks  prior  to  the  date  fixed  for  the 
filing  of  claims.  The  plaintifT  not  later  than  the  day  of 
second  pubUcation  shall  also  mail  a  copy  of  the  notice 
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to  every  person  known  to  have  made  any  claim  against 
the  vessel  or  the  plaintiff  arising  out  of  the  voyage  or 
trip  on  which  the  claims  sought  to  be  limited  arose.  In 
cases  involving  death  a  copy  of  such  notice  shall  be 
mailed  to  the  decedent  at  the  decedent's  last  known 
address,  and  also  to  any  person  who  shall  be  known  to 
have  made  any  claim  on  account  of  such  death. 

(5)  Claims  and  Answer.  Claims  shall  be  filed  and 
served  on  or  before  the  date  specified  in  the  notice 
provided  for  in  subdivision  (4)  of  this  rule.  Each  claim 
shall  specify  the  facts  upon  which  the  claimant  relies 
in  support  of  the  claim,  the  items  thereof,  and  the  dates 
on  which  the  same  accrued.  If  a  claimant  desires  to 
contest  either  the  right  to  exoneration  from  or  the  right 
to  hmitation  of  Hability  the  claimant  shall  file  and  serve 
an  answer  to  the  complaint  unless  the  claim  has  in- 
cluded an  answer. 

(6)  Information  to  be  Given  Claimants.  Within 
30  days  after  the  date  specified  in  the  notice  for  filing 
claims,  or  within  such  time  as  the  court  thereafter  may 
allow,  the  plaintiff  shall  mail  to  the  attorney  for  each 
claimant  (or  if  the  claimant  has  no  attorney  to  the  claim- 
ant) a  list  setting  forth 

(a)  the  name  of  each  claimant, 

(b)  the  name  and  address  of  the  claimant's  attorney 
(if  the  claimant  is  known  to  have  one), 

(c)  the  nature  of  the  claim,  i.e.,  whether  property 
loss,  property  damage,  death,  personal  injury  etc.,  and 

(d)  the  amount  thereof. 

(7)  Insufficiency  of  Fund  or  Security.  Any  claim- 
ant may  by  motion  demand  that  the  funds  deposited 
in  court  or  the  security  given  by  the  plaintiff  be  in- 
creased on  the  ground  that  they  are  less  than  the  value  of 
the  plaintiffs  interest  in  the  vessel  and  pending  freight. 
Thereupon  the  court  shall  cause  due  appraisement  to 
be  made  of  the  value  of  the  plaintiffs  interest  in  the 
vessel  and  pending  freight;  and  if  the  court  finds  that 


the  deposit  or  security  is  either  insufficient  or  excessive 
it  shall  order  its  increase  or  reduction.  In  like  manner 
any  claimant  may  demand  that  the  deposit  or  security 
be  increased  on  the  ground  that  it  is  insufficient  to 
carry  out  the  provisions  of  the  statutes  relating  to  claims 
in  respect  of  loss  of  life  or  bodily  injury;  and,  after 
notice  and  hearing,  the  court  may  similarly  order  that 
the  deposit  or  security  be  increased  or  reduced. 

(8)  Objections  to  Claims:  Distribution  of  Fund. 
Any  interested  party  may  question  or  controvert  any 
claim  without  filing  an  objection  thereto.  Upon  determi- 
nation of  liability  the  fund  deposited  or  secured,  or  the 
proceeds  of  the  vessel  and  pending  freight,  shall  be 
divided  pro  rata,  subject  to  all  relevant  provisions  of 
law,  among  the  several  claimants  in  proportion  to  the 
amounts  of  their  respective  claims,  duly  proved,  saving, 
however,  to  all  parties  any  priority  to  which  they  may 
be  legally  entitled. 

(9)  Venue;  Transfer.  The  complaint  shall  be  filed 
in  any  district  in  which  the  vessel  has  been  attached  or 
arrested  to  answer  for  any  claim  with  respect  to  which 
the  plaintiff  seeks  to  limit  liability;  or,  if  the  vessel  has 
not  Deen  attached  or  arrested,  then  in  any  district  in 
which  the  owner  has  been  sued  with  respect  to  any 
such  claim.  When  the  vessel  has  not  been  attached  or 
arrested  to  answer  the  matters  aforesaid,  and  suit  has 
not  been  commenced  against  the  owner,  the  proceed- 
ings may  be  had  in  the  district  in  which  the  vessel  may 
be,  but  if  the  vessel  is  not  within  any  district  and  no  suit 
has  been  commenced  in  any  district,  then  the  complaint 
may  be  filed  in  any  district.  For  the  convenience  of 
parties  and  witnesses,  in  the  interest  of  justice,  the 
court  may  transfer  the  action  to  any  district;  if  venue 
is  wrongly  laid  the  court  shall  dismiss  or,  if  it  be  in  the 
interest  of  justice,  transfer  the  action  to  any  district  in 
which  it  could  have  been  brought.  If  the  vessel  shall 
have  been  sold,  the  proceeds  shall  represent  the  vessel 
for  the  purposes  of  these  rules. 


APPENDIX  OF  FORMS 

Form 

1.  Summons 

lA.  Notice  of  Lawsuit  and  Request  for  Waiver  of  Service  of  Summons 

IB.  Waiver  of  Service  of  Summons 

2.  Allegation  of  Jurisdiction 

3.  Complaint  on  a  Promissory  Note 

4.  Complaint  on  an  Account 

5.  Complaint  for  Goods  Sold  and  Delivered 

6.  Complaint  for  Money  Lent 

7.  Complaint  for  Money  Paid  by  Mistake 

8.  Complaint  for  Money  Had  and  Received 

9.  Complaint  for  Negligence 

10.  Complaint  for  Negligence  Where  Plaintiff  is  Unable  to  Determine  Definitely  Whether  the  Person  Responsible 
is  CD.  or  E.F.  or  Whether  Both  are  Responsible  and  Where  His  Evidence  May  Justify  a  Finding  of  Wilfulness 
or  of  Recklessness  or  of  NegUgence 

11.  Complaint  for  Conversion 

12.  Complaint  for  Specific  Performance  of  Contract  to  Convey  Land 

13.  Complaint  on  Claim  for  Debt  and  to  Set  Aside  Fraudulent  Conveyance  Under  Rule  18(b) 

14.  Complaint  for  Negligence  Under  Federal  Employers"  Liabihty  Act 

15.  Complaint  for  Damages  Under  Merchant  Marine  Act 

16.  Complaint  for  Infringement  of  Patent 

17.  Complaint  for  Infringement  of  Copyright  and  Unfair  Competition 

18.  Complaint  for  Interpleader  and  Declaratory  Relief 
18-A.  [Abrogated.] 

19.  Motion  to  Dismiss,  Presenting  Defenses  of  Failure  to  State  a  Claim,  of  Lack  of  Service  of  Process,  of  Improper 
Venue,  and  of  Lack  of  Jurisdiction  Under  Rule  12(b) 

20.  Answer  Presenting  Defenses  Under  Rule  12(b) 

21.  Answer  to  Complaint  Set  Forth  in  Form  8,  With  Counterclaim  for  Interpleader 

22.  [Superseded.] 

22-A.  Summons  and  Complaint  Against  Third-Party  Defendant 

22-B.  Motion  to  Bring  in  Third-Party  Defendant 

23.  Motion  to  Intervene  as  a  Defendant  Under  Rule  24 

24.  Request  for  Production  of  Documents,  Etc.,  Under  Rule  34 

25.  Request  for  Admission  Under  Rule  36 

26.  Allegation  of  Reason  for  Omitting  Party 

27.  [Abrogated] 

28.  Notice:  Condemnation 

29.  Complaint:  Condemnation 

30.  Suggestion  of  Death  Upon  the  Record  Under  Rule  25(a)(1) 

31.  Judgment  on  Jury  Verdict 

32.  Judgment  on  Decision  by  the  Court 

33.  Notice  of  Availability  of  a  Magistrate  Judge  to  Exercise  Jurisdiction  and  Appeal  Option 

34.  Consent  to  Exercise  of  Jurisdiction  by  a  United  States  Magistrate  Judge 
34A.  Order  of  Reference 

35.  Report  of  Parties'  Planning  Meeting 
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APPENDIX  OF  FORMS 

(See  Rule  84) 
Introductory  Statement 

1.  The  following  forms  are  intended  for  illustration  only.  They  are  limited  in  number.  No  attempt 
is  made  to  furnish  a  manual  of  forms.  Each  form  assumes  the  action  to  be  brought  in  the  Southern 
District  of  New  York.  If  the  district  in  which  an  action  is  brought  has  divisions,  the  division  should 
be  indicated  in  the  caption. 

2.  Except  where  otherwise  indicated  each  pleading,  motion,  and  other  paper  should  have  a 
caption  similar  to  that  of  the  summons,  with  the  designation  of  the  particular  paper  substituted  for 
the  word  "Summons".  In  the  caption  of  the  summons  and  in  the  caption  of  the  complaint  all  parties 
must  be  named  but  in  other  pleadings  and  papers,  it  is  sufficient  to  state  the  name  of  the  first  party 
on  either  side,  with  an  appropriate  indication  of  other  parties.  See  Rules  4(b),  7(b)(2),  and  10(a). 

3.  In  Form  3  and  the  forms  following,  the  words,  "Allegation  of  jurisdiction,"  are  used  to  indicate 
the  appropriate  allegation  in  Form  2. 

4.  Each  pleading,  motion,  and  other  paper  is  to  be  signed  in  his  individual  name  by  at  least  one 
attorney  of  record  (Rule  11).  The  attorney's  name  is  to  be  followed  by  his  address  as  indicated  in 
Form  3.  In  forms  following  Form  3  the  signature  and  address  are  not  indicated. 

5.  If  a  party  is  not  represented  by  an  attorney,  the  signature  and  address  of  the  party  are  required 
in  place  of  those  of  the  attorney. 


Form  1.     Summons 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

A.  B.,  Plaintiff  ) 

V.  )     Summons 

C.  D.,  Defendant  ) 

To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  serve  upon ,  plaintiffs  attorney,  whose  address 

is ,  an  answer  to  the  complaint  which  is  herewith  served  upon  you,  within  20'  days  after 

service  of  this  summons  upon  you,  exclusive  of  the  day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  demanded  in  the  complaint. 
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Clerk  of  Court. 

[Seal  of  the  U.S.  District  Court] 
Dated 

(This  summons  is  issued  pursuant  to  Rule  4  of  the  Federal  Rules  of  Civil  Procedure.) 

1.     If  the  United  States  or  an  ofTicer  or  agency  thereof  is  a  defendant,  the  time  to  be  inserted  as  to  it  is  60  days. 

Form  lA.     Notice  of  Lawsuit  and  Request  for  Waiver  of  Service  of  Summons 

TO:  (A) 

[as  (B)  of  (C)  ] 


A  lawsuit  has  been  commenced  against  you  (or  the  entity  on  whose  behalf  you  are  addressed). 
A  copy  of  the  complaint  is  attached  to  this  notice.  It  has  been  filed  in  the  United  States  District  Court 
for  the      (P)       and  has  been  assigned  docket  number  — LEii — 

This  is  not  a  formal  summons  or  notification  from  the  court,  but  rather  my  request  that  you  sign 
and  return  the  enclosed  waiver  of  service  in  order  to  save  the  cost  of  serving  you  with  a  judicial 
summons  and  an  additional  copy  of  the  complaint.  The  cost  of  service  will  be  avoided  if  I  receive  a 

signed     copy     of    the     waiver     within     -SEl days     after     the     date     designated     below 

as  the  date  on  which  this  Notice  and  Request  is  sent.  I  enclose  a  stamped  and  addressed  envelope 
(or  other  means  of  cost-free  return)  for  your  use.  An  extra  copy  of  the  waiver  is  also  attached  for  your 
records. 

If  you  comply  with  this  request  and  return  the  signed  waiver,  it  will  be  filed  with  the  court  and 
no  summons  will  be  served  on  you.  The  action  will  then  proceed  as  if  you  had  been  served  on  the 
date  the  waiver  is  filed,  except  that  you  will  not  be  obligated  to  answer  the  complaint  before  60  days 
from  the  date  designated  below  as  the  date  on  which  this  notice  is  sent  (or  before  90  days  from  that 
date  if  your  address  is  not  in  any  judicial  district  of  the  United  States). 

If  you  do  not  return  the  signed  waiver  within  the  time  indicated,  I  will  take  appropriate  steps  to 
effect  formal  service  in  a  manner  authorized  by  the  Federal  Rules  of  Civil  Procedure  and  will  then, 
to  the  extent  authorized  by  those  Rules,  ask  the  court  to  require  you  (or  the  party  on  whose  behalf 
you  are  addressed)  to  pay  the  full  costs  of  such  service.  In  that  connection,  please  read  the  statement 
concerning  the  duty  of  parties  to^aive  the  service  of  the  summons,  which  is  set  forth  on  the  reverse 
side  (or  at  the  foot)  of  the  waiver  form. 

I  affirm  that  this  request  is  being  sent  to  you  on  behalf  of  the  plaintiff,  this day  of , 
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Signature  of  Plaintiffs  Attorney  or 
Unrepresented  Plaintiff 

Notes: 

A — Name  of  individual  defendant  (or  name  of  officer  or  agent  of  corporate  defendant) 

B — Title,  or  other  relationship  of  individual  to  corporate  defendant 

C — Name  of  corporate  defendant,  if  any 

D— District 

E — Docket  number  of  action 

F — Addressee  must  be  given  at  least  30  days  (60  days  if  located  in  foreign  country)  in  which  to  return  waiver 


Form  IB.     Waiver  of  Service  of  Summons 

■jQ.         (name  of  plaintiffs  attorney  or  unrepresented  plaintifQ 

I  acknowledge  receipt  of  your  request  that  I  waive  service  of  a  summons  in  the  action 
of        (caption  of  action)  ^j,ich    is    case    number        (docket  number)  j^    ^^    United 

States     District    Court    for    the  (distnct)  j     have    also    received    a    copy    of    the 

complaint  in  the  action,  two  copies  of  this  instrument,  and  a  means  by  which  I  can  return  the  signed 
waiver  to  you  without  cost  to  me. 

I  agree  to  save  the  cost  of  service  of  a  summons  and  an  additional  copy  of  the  complaint  in  this 
lawsuit  by  not  requiring  that  I  (or  the  entity  on  whose  behalf  I  am  acting)  be  served  with  judicial 
process  in  the  manner  provided  by  Rule  4. 

I  (or  the  entity  on  whose  behalf  I  am  acting)  will  retain  all  defenses  or  objections  to  the  lawsuit 
or  to  the  jurisdiction  or  venue  of  the  court  except  for  objections  based  on  a  defect  in  the  summons 
or  in  the  service  of  the  summons. 

I  understand  that  a  judgment  may  be  entered  against  me  (or  the  party  on  whose  behalf  I  am 
acting)  if  an  answer  or  motion  under  Rule  12  is  not  served  upon  you  within  60  days 
after  (date  request  was  sent)        or    within    90    days    after    that    date    if    the    request    was 

sent  outside  the  United  States. 


Date  Signature 

Printed/typed  name: 

[as 

[of 


To  be  printed  on  reverse  side  of  the  waiver  form  or  set  forth 
at  the  foot  of  the  form: 

Duty  to  Avoid  Unnecessary  Costs  of  Service  of  Summons 

Rule  4  of  the  Federal  Rules  of  Civil  Procedure  requires  certain  parties  to  cooperate  in  saving  unnecessary  costs  of  service 
of  the  summons  and  complaint.  A  defendant  located  in  the  United  States  who,  after  being  notified  of  an  action  and  asked  by 
a  plaintiff  located  in  the  United  States  to  waive  service  of  a  summons,  fails  to  do  so  will  be  required  to  bear  the  cost  of  such 
service  unless  good  cause  be  shown  for  its  failure  to  sign  and  return  the  waiver. 

It  is  not  good  cause  for  a  failure  to  waive  service  that  a  party  believes  that  the  complaint  is  unfounded,  or  that  the  action 
has  been  brought  in  an  improper  place  or  in  a  court  that  lacks  jurisdiction  over  the  subject  matter  of  the  action  or  over  its 
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person  or  property.  A  party  who  waives  service  of  the  summons  retains  all  defenses  and  objections  (except  any  relating  to  the 
summons  or  to  the  service  of  the  summons),  and  may  later  object  to  the  jurisdiction  of  the  court  or  to  the  place  where  the 
action  has  been  brought. 

A  defendant  who  waives  service  must  within  the  time  specified  on  the  waiver  form  serve  on  the  plaintiffs  attorney  (or 
unrepresented  plaintiff)  a  response  to  the  complaint  and  must  also  file  a  signed  copy  of  the  response  with  the  court.  If  the 
answer  or  motion  is  not  served  within  this  time,  a  default  judgment  may  be  taken  against  that  defendant  By  waiving  service, 
a  defendant  is  allowed  more  time  to  answer  than  if  the  summons  had  been  actually  served  when  the  request  for  waiver  of 
service  was  received. 


Form  2.     Allegation  of  Jurisdiction 

(a)  Jurisdiction  Founded  on  Diversity  of  Citizenship  and  Amount. 

Plaintiff  is  a  [citizen  of  the  State  of  Connecticut] '  [corporation  incorporated  under  the  laws  of 
the  State  of  Connecticut  having  its  principal  place  of  business  in  the  State  of  Connecticut]  and 
defendant  is  a  corporation  incorporated  under  the  laws  of  the  State  of  New  York — having  its  principal 
place  of  business  in  a  State  other  than  the  State  of  Connecticut.  The  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  specified  by  28  U.S.C.  §  1332. 

(b)  Jurisdiction  Founded  on  the  Existence  of  a  Federal  Question. 

The  action  arises  under  [the  Constitution  of  the  United  States,  Article ,  Section ];  [the 

Amendment  to  the  Constitution  of  the  United  States,  Section ];  [the  Act  of , Stat. ; 

U.S.C,  Tide ,  § ];  [the  Treaty  of  the  United  States  (here  describe  the  treaty)]^  as  hereinafter 

more  fiilly  appears. 

(c)  Jurisdiction  Founded  on  the  Existence  of  a  Question  Arising  Under  Particular  Statutes. 
The  action  arises  under  the  Act  of , Stat. ;  U.S.C,  Title ,  § ,  as  hereinafter 

more  fully  appears. 

(d)  Jurisdiction  Founded  on  the  Admiralty  or  Maritime  Character  of  the  Claim. 

This  is  a  case  of  admiralty  and  maritime  jurisdiction,  as  hereinafter  more  fully  appears.  [If  the 
pleader  wishes  to  invoke  the  distinctively  maritime  procedures  referred  to  in  Rule  9(h),  add  the 
following  or  its  substantial  equivalent:  This  is  an  admiralty  or  maritime  claim  within  the  meaning  of 
Rule  9(h).] 

1.  Form  for  natural  person. 

2.  Use  the  appropriate  phrase  or  phrases.  The  general  allegation  of  the  existence  of  a  Federal  question  is  ineffective 
unless  the  matters  constituting  the  claim  for  rebef  as  set  forth  in  the  complaint  raise  a  Federal  question. 

Notes 

1.  Diversity  of  citizenship.  U.S.C,  Title  28,  §  1332  (Diversity  of  citizenship;  amount  in  controversy; 
costs),  as  amended  by  PL  85-554,  72  Stat.  415,  July  25,  1958,  states  in  subsection  (c)  that  "For  the  purposes 
of  this  section  and  section  1441  of  this  title  [removable  actions],  a  corporation  shall  be  deemed  a  citizen  of 
any  State  by  which  it  has  been  incorporated  and  of  the  State  where  it  has  its  principal  place  of  business." 
Thus  if  the  defendant  corporation  in  Form  2(a)  had  its  principal  place  of  business  in  Connecticut,  diversity 
of  citizenship  would  not  exist.  An  allegation  regarding  the  principal  place  of  business  of  each  corporate  party 
must  be  made  in  addition  to  an  allegation  regarding  its  place  or  incorporation. 

2.  Jurisdictional  amount.  U.S.C,  Title  28,  §  1331  (Federal  question;  amount  in  controversy;  costs)  and 
§  1332  (Diversity  of  citizenship;  amount  in  controversy;  costs),  as  amended  by  PL  85-554,  72  Stat.  415,  July 
25,  1958,  require  that  the  amount  in  controvers\',  exclusive  of  interest  and  costs,  be  in  excess  of  $10,000.° 
The  allegation  as  to  the  amount  in  controversy  may  be  omitted  in  any  case  where  by  law  no  jurisdictional 
amount  is  required.  See,  for  example,  U.S.C,  Title  28,  §  1338  (Patents,  copyrights,  trade-marks,  and  unfair 
competition),  §  1343  (Civil  rights  and  elective  franchise). 


FORM    3  FEDERAL  RULES  OF  CIVIL  PROCEDURE  64 

3.  Pleading  venue.  Since  improper  venue  is  a  matter  of  defense,  it  is  not  necessary  for  plaintiff  to 
include  allegations  showing  the  venue  to  be  proper.  See  1  Moore's  Federal  Practice,  par.  0.140[1-  4]  (2d 
ed.  1959). 

°  Pub.  Note:  This  amount  has  subsequently  been  raised  to  $75,000.  See  28  U.S.C.  5  1332. 


Form  3.     Complaint  on  a  Promissory  Note 

1.  Allegation  of  jurisdiction. 

2.  Defendant  on  or  about  June  1,  1935,  executed  and  delivered  to  plaintiff  a  promissory  note 
[in  the  following  words  and  figures:  (here  set  out  the  note  verbatim)];  [a  copy  of  which  is  hereto 
annexed  as  Exhibit  A];  [whereby  defendant  promised  to  pay  to  plaintiff  or  order  on  June  1,  1936  the 
sum  of dollars  with  interest  thereon  at  the  rate  of  six  percent,  per  annum]. 

3.  Defendant  owes  to  plaintiff  the  amount  of  said  note  and  interest. 

Wherefore  plaintiff  demands  judgment  against  defendant  for  the  sum  of dollars,  interest, 

and  costs. 

Signed: 


Attorney  for  Plaintiff. 
Address: 


Notes 

1.  The  pleader  may  use  the  material  in  one  of  the  three  sets  of  brackets.  His  choice  will  depend  upon 
whether  he  desires  to  plead  the  document  verbatim,  or  by  exhibit,  or  according  to  its  legal  effect. 

2.  Under  the  rules  free  joinder  of  claims  is  permitted.  See  Rules  8(e)  and  18.  Consequently  the  claims 
set  forth  in  each  and  all  of  the  following  forms  may  be  joined  with  this  complaint  or  with  each  other. 
Ordinarily  each  claim  should  be  stated  in  a  separate  division  of  the  complaint,  and  the  divisions  should  be 
designated  as  counts  successively  numbered.  In  particular  the  rules  permit  alternative  and  inconsistent 
pleading.  See  Form  10. 


Form  4.     Complaint  on  an  Account 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  according  to  the  account  hereto  annexed  as 

Exhibit  A. 

Wherefore  (etc.  as  in  Form  3). 


Form  5.     Complaint  for  Goods  Sold  and  Delivered 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  goods  sold  and  delivered  by  plaintiff  to 

defendant  between  June  1,  1936  and  December  1,  1936. 

Wherefore  (etc.  as  in  Form  3). 


65  APPENDIX  OF  FORMS  FORM    9 

Notes 

This  form  may  be  used  where  the  action  is  for  an  agreed  price  or  for  the  reasonable  value  of  the  goods. 


Form  6.     Complaint  for  Money  Lent 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  money  lent  b)'  plaintiff  to  defendant  on  June 

1,  1936. 

Wherefore  (etc.  as  in  Form  3). 


Form  7.     Complaint  for  Money  Paid  by  Mistake 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  money  paid  by  plaintiff  to  defendant  by 

mistake  on  June  1,  1936,  under  the  following  circumstances:  [here  state  the  circumstances  with 
particularity — see  Rule  9(b)]. 

Wherefore  (etc.  as  in  Form  3). 


Form  8.     Complaint  for  Money  Had  and  Received 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  money  had  and  received  from  one  G.  H. 

on  June  1,  1936,  to  be  paid  by  defendant  to  plaintiff. 

Wherefore  (etc.  as  in  Form  3). 


Form  9.     Complaint  for  Negligence 

1.  Allegation  of  jurisdiction. 

2.  On  June  1,  1936,  in  a  pubUc  highway  called  Boylston  Street  in  Boston,  Massachusetts, 
defendant  negligently  drove  a  motor  vehicle  against  plaintiff  who  was  then  crossing  said  highway. 

3.  As  a  result  plaintiff  was  thrown  down  and  had  his  leg  broken  and  was  other\\ise  injured,  was 
prevented  from  transacting  his  business,  suffered  great  pain  of  body  and  mind,  and  incurred  expenses 
for  medical  attention  and  hospitalization  in  the  sum  of  one  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of dollars 

and  costs. 

Notes 

Since  contributory  negUgence  is  an  affirmative  defense,  the  complaint  need  contain  no  allegation  of 
due  care  of  plaintifF. 
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Form  10.  Complaint  for  Negligence  Where  Plaintiff  is  Unable  to  Determine 
Definitely  Whether  the  Person  Responsible  is  C.  D.  or  E.  F.  or 
Whether  Both  are  Responsible  and  Where  His  Evidence  May  Jus- 
tify a  Finding  of  Wilfulness  or  of  Recklessness  or  of  NegUgence 

A.  B.,  Plaintiff  ) 

V.  )     Complaint 

C.  D.  and  E.  F.,  Defendants  ) 

1.  Allegation  of  jurisdiction. 

2.  On  June  1,  1936,  in  a  public  highway  called  Boylston  Street  in  Boston,  Massachusetts, 
defendant  C.  D.  or  defendant  E.  F.,  or  both  defendants  C.  D.  and  E.  F.  wilfully  or  recklessly  or 
negligently  drove  or  caused  to  be  driven  a  motor  vehicle  against  plaintiff  who  was  then  crossing  said 
highway. 

3.  As  a  result  plaintiff  was  thrown  down  and  had  his  leg  broken  and  was  otherwise  injured,  was 
prevented  from  transacting  his  business,  suffered  great  pain  of  body  and  mind,  and  incurred  expenses 
for  medical  attention  and  hospitahzation  in  the  sum  of  one  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  C.  D.  or  against  E.  F.  or  against  both  in  the  sum 
of dollars  and  costs. 


Form  11.     Complaint  for  Conversion 

1.  Allegation  of  jurisdiction. 

2.  On   or  about   December   1,    1936,   defendant  converted  to   his  own   use  ten   bonds  of 

the Company  (here  insert  brief  identification  as  by  number  and  issue)  of  the  value 

of dollars,  the  property  of  plaintiff. 

Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of dollars, 

interest,  and  costs. 


Form  12.     Complaint  for  Specific  Performance  of  Contract  to  Convey  Land 

1.  Allegation  of  jurisdiction. 

2.  On  or  about  December  1,  1936,  plaintiff  and  defendant  entered  into  an  agreement  in  writing 
a  copy  of  which  is  hereto  annexed  as  Exhibit  A. 

3.  In  accord  with  the  provisions  of  said  agreement  plaintiff  tendered  to  defendant  the  purchase 
price  and  requested  a  conveyance  of  the  land,  but  defendant  refused  to  accept  the  tender  and  refused 
to  make  the  conveyance. 

4.  Plaintiff  now  offers  to  pay  the  purchase  price. 

Wherefore  plaintiff  demands  (1)  that  defendant  be  required  specifically  to  perform  said  agreement, 
(2)  damages  in  the  sum  of  one  thousand  dollars,  and  (3)  that  if  specific  performance  is  not  granted 
plaintiff  have  judgment  against  defendant  in  the  sum  of dollars. 
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Notes 

Here,  as  in  Form  3,  plaintiff  may  set  forth  the  contract  verbatim  in  the  complaint  or  plead  it,  as 
indicated,  by  exhibit,  or  plead  it  according  to  its  legal  effect.  Furthermore,  plaintiff  may  seek  legal  or 
equitable  relief  or  both  even  though  this  was  impossible  under  the  system  in  operation  before  these  rules. 


Form  13.     Complaint  on  Claim  for  Debt  and  to  Set  Aside  Fraudulent  Convey- 
ance Under  Rule  18(b) 

A.  B.,  PlainHff  ) 

V.  )     Complaint 

C.  D.  and  E.  F.,  Defendants  ) 

1.  Allegation  of  jurisdiction. 

2.  Defendant  C.  D.  on  or  about executed  and  delivered  to  plaintiff  a  promissory  note 

[in  the  following  words  and  figures:  (here  set  out  the  note  verbatim)];  [a  copy  of  which  is  hereto 

annexed  as  Exhibit  A];  [whereby  defendant  C.  D.  promised  to  pay  to  plaintiff  or  order  on 

the  sum  of  five  thousand  dollars  with  interest  thereon  at  the  rate  of percent,  per  annum]. 

3.  Defendant  C.  D.  owes  to  plaintiff  the  amount  of  said  note  and  interest. 

4.  Defendant  C.  D.  on  or  about conveyed  all  his  property,  real  and  personal  [or  specify 

and  describe]  to  defendant  E.  F.  for  the  purpose  of  defrauding  plaintiff  and  hindering  and  delaying 
the  collection  of  the  indebtedness  evidenced  by  the  note  above  referred  to. 

Wherefore  plaintiff  demands: 

(1)  That  plaintiff  have  judgment  against  defendant  C.  D.  for dollars  and  interest;  (2) 

that  the  aforesaid  conveyance  to  defendant  E.  F.  be  declared  void  and  the  judgment  herein  be  declared 
a  hen  on  said  property;  (3)  that  plaintiff  have  judgment  against  the  defendants  for  costs. 


Form  14,     Complaint  for  Negligence  Under  Federal  Employers'  Liability  Act 

1.  Allegation  of  jurisdiction. 

2.  During  all  the  times  herein  mentioned  defendant  owned  and  operated  in  interstate  commerce 
a  railroad  which  passed  through  a  tunnel  located  at and  known  as  Tunnel  No. 

3.  On  or  about  June  1,  1936,  defendant  was  repairing  and  enlarging  the  tunnel  in  order  to 
protect  interstate  trains  and  passengers  and  freight  from  injury  and  in  order  to  make  the  tunnel  more 
conveniently  usable  for  interstate  commerce. 

4.  In  the  course  of  thus  repairing  and  enlarging  the  tunnel  on  said  day  defendant  employed 
plaintiff  as  one  of  its  workmen,  and  negligently  put  plaintiff  to  work  in  a  portion  of  the  tunnel  which 
defendant  had  left  unprotected  and  unsupported. 

5.  By  reason  of  defendant's  negUgence  in  thus  putting  plaintiff  to  work  in  that  portion  of  the 
tunnel,  plaintiff  was,  while  so  working  pursuant  to  defendant's  orders,  struck  and  crushed  by  a  rock, 
which  fell  from  the  unsupported  portion  of  the  tunnel,  and  was  (here  describe  plaintiffs  injuries). 

6.  Prior  to  these  injuries,  plaintiff  was  a  strong,  able-bodied  man,  capable  of  earning  and  actually 
earning dollars  per  day.  By  these  injuries  he  has  been  made  incapable  of  any  gainful  activity. 


FORM    15  FEDERAL  RULES  OF  CIVIL  PROCEDURE  68 


has  suffered  great  physical  and  mental  pain,  and  has  incurred  expense  in  the  amount  of . 
dollars  for  medicine,  medical  attendance,  and  hospitalization. 


Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of dollars  and  costs. 


Form  15.     Complaint  for  Damages  Under  Merchant  Marine  Act 

1.  Allegation  of  jurisdiction.  [If  the  pleader  wishes  to  invoke  the  distinctively  maritime  procedures 
referred  to  in  Rule  9(h),  add  the  following  or  its  substantial  equivalent:  This  is  an  admiralty  or  maritime 
claim  within  the  meaning  of  Rule  9(h).] 

2.  During  all  the  times  herein  mentioned  defendant  was  the  owner  of  the  steamship 

and  used  it  in  the  transportation  of  freight  for  hire  by  water  in  interstate  and  foreign  commerce. 

3.  During  the  first  part  of  (month  and  year)  at plaintiff  entered  the  employ  of  defendant 

as  an  able  seaman  on  said  steamship  under  seamen's  articles  of  customary  form  for  a  voyage 

from  ports  to  the  Orient  and  return  at  a  wage  of dollars  per  month  and  found, 

which  is  equal  to  a  wage  of dollars  per  month  as  a  shore  worker. 

4.  On  June  1,  1936,  said  steamship  was  about days  out  of  the  port  of and 

was  being  navigated  by  the  master  and  crew  on  the  return  voyage  to ports.  (Here  describe 

weather  conditions  and  the  condition  of  the  ship  and  state  as  in  an  ordinary  complaint  for  personal 
injuries  the  negligent  conduct  of  defendant.) 

5.  By  reason  of  defendant's  negligence  in  thus  (brief  statement  of  defendant's  negligent  conduct) 
and  the  unseaworthiness  of  said  steamship,  plaintiff  was  (here  describe  plaintiffs  injuries). 

6.  Prior  to  these  injuries,  plaintiff  was  a  strong,  able-bodied  man,  capable  of  earning  and  actually 

earning dollars  per  day.  By  these  injuries  he  has  been  made  incapable  of  any  gainful  activity; 

has  suffered  great  physicd  and  mental  pain,  and  has  incurred  expense  in  the  amount  of 

dollars  for  medicine,  medical  attendance,  and  hospitalization. 

Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of dollars  and  costs. 


Form  16.     Complaint  for  Infringement  of  Patent 

1.  Allegation  of  jurisdiction. 

2.  On  May  16,  1934,  United  States  Letters  Patent  No. . were  duly  and  legally  issued  to 

plaintiff  for  an  invention  in  an  electric  motor,  and  since  that  date  plaintiff  has  been  and  still  is  the 
owner  of  those  Letters  Patent. 

3.  Defendant  has  for  a  long  time  past  been  and  sHll  is  infringing  those  Letters  Patent  by  making, 
selling,  and  using  electric  motors  embodying  the  patented  invention,  and  will  continue  to  do  so  unless 
enjoined  by  this  court. 

4.  Plaintiff  has  placed  the  required  statutory  notice  on  all  electric  motors  manufactured  and 
sold  by  him  under  said  Letters  Patent,  and  has  given  written  notice  to  defendant  of  his  said  infringement. 

Wherefore  plaintiff  demands  a  prehminary  and  final  injunction  against  continued  infringement, 
an  accounting  for  damages,  and  an  assessment  of  interest  and  costs  against  defendant. 
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Form  17.     Complaint  for  Infringement  of  Copyright  and  Unfair  Competition 

1.  Allegation  of  jurisdiction. 

2.  Prior  to  March,  1936,  plaintiff,  who  then  was  and  ever  since  has  been  a  citizen  of  the  United 
States,  created  and  wrote  an  original  book,  entitled 

3.  This  book  contains  a  large  amount  of  material  wholly  original  with  plaintiff  and  is  copyrightable 
subject  matter  under  the  laws  of  the  United  States. 

4.  Between  March  2,  1936,  and  March  10,  1936,  plaintiff  complied  in  all  respects  with  the  Act  of 
(give  citation)  and  all  other  laws  governing  copyright,  and  secured  the  exclusive  rights  and  privileges  in 
and  to  the  copyright  of  said  book,  and  received  from  the  Register  of  Copyrights  a  certificate  of  registration, 
dated  and  identified  as  follows:  "March  10,  1936,  Class ,  No. " 

5.  Since  March  10,  1936,  said  book  has  been  pubhshed  by  plaintiff  and  ail  copies  of  it  made  by 
plaintiff  or  under  his  authority  or  license  have  been  printed,  bound,  and  published  in  strict  conformity 
with  the  provisions  of  the  Act  of and  all  other  laws  governing  copyright. 

6.  Since  March  10,  1936,  plaintiff  has  been  and  still  is  the  sole  proprietor  of  all  rights,  title,  and 
interest  in  and  to  the  copyright  in  said  book. 

7.  After  March  10,  1936,  defendant  infringed  said  copyright  by  publishing  and  placing  upon 

the  market  a  book  entitled  ,  which  was  copied  largely  from  plaintiffs  copyrighted  book, 

entitled 

8.  A  copy  of  plaintiffs  copyrighted  book  is  hereto  attached  as  "Exhibit  1";  and  a  copy  of 
defendant's  infringing  book  is  hereto  attached  as  "Exhibit  2." 

9.  Plaintiff  has  notified  defendant  that  defendant  has  infringed  the  copyright  of  plaintiff,  and 
defendant  has  continued  to  infringe  the  copyright. 

10.  After  March  10, 1936,  and  continuously  since  about ,  defendant  has  been  pubhshing, 

selling  and  otherwise  marketing  the  book  entitled and  has  thereby  been  engaging  in  unfair 

trade  practices  and  unfair  competition  against  plaintiff  to  plaintiffs  irreparable  damage. 

Wherefore  plaintiff  demands: 

(1)  That  defendant,  his  agents,  and  servants  be  enjoined  during  the  pendency  of  this  action  and 
permanently  from  infringing  said  copyright  of  said  plaintiff  in  any  manner,  and  from  publishing, 
selling,  marketing  or  otherwise  disposing  of  any  copies  of  the  book  entitled 

(2)  That  defendant  be  required  to  pay  to  plaintiff  such  damages  as  plaintiff  has  sustained  in 
consequence  of  defendant's  infringement  of  said  copyright  and  said  unfair  trade  practices  and  unfair 
competition  and  to  account  for 

(a)  all  gains,  profits  and  advantages  derived  by  defendant  by  said  trade  practices  and  unfair 
competition  and 

(b)  all  gains,  profits,  and  advantages  derived  by  defendant  by  his  infringement  of  plaintiffs 
copyright  or  such  damages  as  to  the  court  shall  appear  proper  within  the  provisions  of  the  copyright 
statutes,  but  not  less  than  two  hundred  and  fifty  dollars. 

(3)  That  defendant  be  required  to  deliver  up  to  be  impounded  during  the  pendency  of  this  action 

all  copies  of  said  book  entitled in  his  possession  or  under  his  control  and  to  deliver  up  for 

destruction  all  infringing  copies  and  all  plates,  molds,  and  other  matter  for  making  such  infringing 
copies. 
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(4)  That  defendant  pay  to  plaintiff  the  costs  of  this  action  and  reasonable  attorney's  fees  to  be 
allowed  to  the  plaintiff  by  the  court. 

(5)  That  plaintiff  have  such  other  and  further  relief  as  is  just. 


Form  18.     Complaint  for  Interpleader  and  Declaratory  Relief 

1.  Allegation  of  jurisdiction. 

2.  On  or  about  June  1,  1935,  plaintiff  issued  to  G.  H.  a  policy  of  life  insurance  whereby  plaintiff 

promised  to  pay  to  K.  L.  as  beneficiary  the  sum  of dollars  upon  the  death  of  G.  H.  The 

policy  required  the  payment  by  G.  H.  of  a  stipulated  premium  on  June  1, 1936,  and  annually  thereafter 
as  a  condition  precedent  to  its  continuance  in  force. 

3.  No  part  of  the  premium  due  June  1,  1936,  was  ever  paid  and  the  policy  ceased  to  have  any 
force  or  effect  on  July  1,  1936. 

4.  Thereafter,  on  September  1,  1936,  G.  H.  and  K.  L.  died  as  the  result  of  a  collision  between 
a  locomotive  and  the  automobile  in  which  G.  H.  and  K.  L.  were  riding. 

5.  Defendant  C.  D.  is  the  duly  appointed  and  acting  executor  of  the  will  of  G.  H.;  defendant 
E.  F.  is  the  duly  appointed  and  acting  executor  of  the  will  of  K.  L.;  defendant  X.  Y.  claims  to  have 
been  duly  designated  as  beneficiary  of  said  policy  in  place  of  K.  L. 

6.  Each  of  defendants  C.  D.,  E.  F.,  and  X.  Y.  is  claiming  that  the  abovementioned  policy  was 
in  full  force  and  effect  at  the  time  of  the  death  of  G.  H.;  each  of  them  is  claiming  to  be  the  only 
person  entitled  to  receive  payment  of  the  amount  of  the  policy  and  has  made  demand  for  payment 
thereof. 

7.  By  reason  of  these  conflicting  claims  of  the  defendants,  plaintiff  is  in  great  doubt  as  to  which 
defendant  is  entitled  to  be  paid  the  amount  of  the  policy,  if  it  was  in  force  at  the  death  of  G.  H. 

Wherefore  plaintiff  demands  that  the  court  adjudge: 

(1)  That  none  of  the  defendants  is  entitled  to  recover  from  plaintiff  the  amount  of  said  policy  or 
any  part  thereof 

(2)  That  each  of  the  defendants  be  restrained  from  instituting  any  action  against  plaintiff  for  the 
recovery  of  the  amount  of  said  policy  or  any  part  thereof. 

(3)  That,  if  the  court  shall  determine  that  said  policy  was  in  force  at  the  death  of  G.  H.,  the 
defendants  be  required  to  interplead  and  settle  between  themselves  their  rights  to  the  money  due 
under  said  poUcy,  and  that  plaintiff  be  discharged  from  all  Uability  in  the  premises  except  to  the 
person  whom  the  court  shall  adjudge  entitled  to  the  amount  of  said  policy. 

(4)  That  plaintiff  recover  its  costs. 


Form  18-A.     Notice  and  Acknowledgment  for  Service  by  Mail  [Abrogated] 

[Abrogated  April  22,  1993,  effective  December  1,  1993.] 


71  APPENDIX  OF  FORMS  FORM    19 

Form  19.  Motion  to  Dismiss,  Presenting  Defenses  of  Failure  to  State  a 
Claim,  of  Lack  of  Service  of  Process,  of  Improper  Venue,  and  of 
Lack  of  Jurisdiction  Under  Rule  12(b) 

The  defendant  moves  the  court  as  follows: 

1.  To  dismiss  the  action  because  the  complaint  fails  to  state  a  claim  against  defendant  upon 
which  relief  can  be  granted.  '  ^^   H^  ) 

2.  To  dismiss  the  action  or  in  heu  thereof  to  quash  the  return  of  service  of  summons  on  the 
grounds  (a)  that  the  defendant  is  a  corporation  organized  under  the  laws  of  Delaware  and  was  not 
and  is  not  subject  to  service  of  process  within  the  Southern  District  of  New  York,  and  (b)  that  the 
defendant  has  not  been  properly  served  with  process  in  this  action,  all  of  which  more  clearly  appears 
in  the  affidavits  of  M.  N.  and  X.  Y.  hereto  annexed  as  Exhibit  A  and  Exhibit  B  respectively. 

3.  To  dismiss  the  action  on  the  ground  that  it  is  in  the  wrong  district  because  (a)  the  jurisdiction 
of  this  court  is  invoked  solely  on  the  ground  that  the  action  arises  under  the  Constitution  and  laws 
of  the  United  States  and  (b)  the  defendant  is  a  corporation  incorporated  under  the  laws  of  the  State 
of  Delaware  and  is  not  Ucensed  to  do  or  doing  business  in  the  Southern  District  of  New  York,  all  of 
which  more  clearly  appears  in  the  affidavits  of  K.  L.  and  V.  W.  hereto  annexed  as  Exhibits  C  and  D 
respectively. 

4.  To  dismiss  the  action  on  the  ground  that  the  court  lacks^jurisdiction  because  the  amount 
actually  in  controversy  is  less  than  ten  thousand  dollars  exclusive  of  interest  and  costs." 

Signed: 


Attorney  for  Defendant. 

Address: 

Notice  of  Motion 

To: 

Attorney  for  Plaintiff. 


Please  take  notice,  that  the  undersigned  will  bring  the  above  motion  on  for  hearing  before  this 

Court  at  Room ,  United  States  Court  House,  Foley  Square,  City  of  New  York,  on  the 

day  of ,  193 ,  at  10  o'clock  in  the  forenoon  of  that  day  or  as  soon  thereafter  as  counsel  can 

be  heard. 

Signed: 


Attorney  for  Defendant. 

Address: 

Notes 

1.     The  above  motion  and  notice  of  motion  may  be  combined  and  denominated  Notice  of  Motion. 
See  Rule  7(b). 
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2.  As  to  paragraph  3,  see  U.S.C.,  Tit]e  28,  (j  139,1  {Venue  generally),  subsections  (b)  and  (c). 

3.  As  to  paragraph  4,  see  U.S.C.,  Title  28.  ^  1331  (Federal  question;  amount  in  controversy;  costs), 
as  amended  by  P.L.  85-554,  72  Stat.  415,  July  25,  1958,  requiring  that  the  amount  in  controversy,  exclusive 
of  interest  and  costs,  be  in  excess  of  $10,000.° 

"  Pub.  Note:  In  view  of  the  1999  amendment  to  Form  2,  which  simply  references  28  U.S.C.  §  1332, 
thus  rendering  future  conforming  amendments  unnecessary,  clause  4  should  probably  read:  "To  dismiss  the 
action  on  the  ground  that  the  court  lacks  jurisdiction  because  the  amount  actually  in  controversy  is  less  than 
the  sum  specified  by  28  U.S.C.  §  1332  exclusive  of  interests  and  costs." 


Form  20.     Answer  Presenting  Defenses  Under  Rule  12(b) 

First  Defense 

The  complaint  fails  to  state  a  claim  against  defendant  upon  which  relief  can  be  granted. 

Second  Defense 

If  defendant  is  indebted  to  plaintiffs  for  the  goods  mentioned  in  the  complaint,  he  is  indebted 
to  them  jointly  with  G.  H.  G.  H.  is  alive;  is  a  citizen  of  the  State  of  New  York  and  a  resident  of  this 
district,  is  subject  to  the  Jurisdiction  of  this  court,  as  to  both  service  of  process  and  venue;  can  be 
made  a  party  withnnt  depriving  this  court  of  jurisdiction  of  the  present  parties,  and  has  not  been 
made  a  party. 

Third  Defense 

Defendant  admits  the  allegation  contained  in  paragraphs  1  and  4  of  the  complaint;  alleges  that 
he  is  without  knowledge  or  information  sufficient  to  form  a  belief  asjo  the  truth  of  the  allegations 
contained  in  paragraph  2  of  the  complaint;  and  denies  each  and  every  other  allegation  contained  in 
the  complaint. 

Fourth  Defense 

The  right  of  action  set  forth  in  the  complaint  did  not  accrue  within  six  years  next  before  the 
commencement  of  this  action. 

Counterclaim 

(Here  set  forth  any  claim  as  a  counterclaim  in  the  manner  in  which  a  claim  is  pleaded  in  a 
complaint.  No  statement  of  the  grounds  on  which  the  court's  jurisdiction  depends  need  be  made 
unless  the  counterclaim  requires  independent  grounds  of  jurisdiction.) 

Cross-Claim  Against  Defendant  M.  N. 

(Here  set  forth  the  claim  constituting  a  cross-claim  against  defendant  M.  N.  in  the  manner  in 
which  a  claim  is  pleaded  in  a  complaint.  The  statement  of  grounds  upon  which  the  court's  jurisdiction 
depends  need  not  be  made  unless  the  cross-claim  requires  independent  grounds  of  jurisdiction.) 
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Notes 

The  above  form  contains  examples  of  certain  defenses  provided  for  in  Rule  12(b).  The  first  defense 
challenges  the  legal  si^ciency  of  the  complaint.  It  is  a  substitute  for  a  general  demurrer  or  a  motion  to 
dismiss. 

The  second  defense  embodies  the  old  pleain_abatenient;  the  decision  thereon,  however,  may  well 
provide  under  Rules  19  and  21  for  the  citing  in  of  the  party~rather  than  an  abatement  of  the  action. 

The  third  defense  is  an  answer  on  the  merits. 

The  fourth  defense  is  one  of  the  affirmative  defenses  provided  for  in  Rule  8(c). 

The  answer  also  includes  a  counterclaim  and  a  cross-clalnrr ■ 


Form  21.     Answer  to  Complaint  Set  Forth  in  Form  8,  With  Counterclaim 
For  Interpleader 

Defense 

Defendant  admits  the  allegations  stated  in  paragraph  1  of  the  complaint;  and  denies  the  allegations 
stated  in  paragraph  2  to  the  extent  set  forth  in  the  counterclaim  herein. 

Counterclaim  for  Interpleader 

1.  Defendant  received  the  sum  of dollars  as  a  deposit  from  E.  F. 

2.  Plaintiff  has  demanded  the  payment  of  such  deposit  to  him  by  virtue  of  an  assignment  of  it 
which  he  claims  to  have  received  from  E.  F. 

3.  E.  F.  has  notified  the  defendant  that  he  claims  such  deposit,  that  the  purported  assignment 
is  not  vaUd,  and  that  he  holds  the  defendant  responsible  for  the  deposit. 

Wherefore  defendant  demands: 

(1)  That  the  court  order  E.  F.  to  be  made  a  party  defendant  to  respond  to  the  complaint  and  to 
this  counterclaim.' 

(2)  That  the  court  order  the  plaintiff  and  E.  F.  to  interplead  their  respective  claims. 

(3)  That  the  court  adjudge  whether  the  plaintiff  or  E.  F.  is  entitled  to  the  sum  of  money. 

(4)  That  the  court  discharge  defendant  from  all  Uability  in  the  premises  except  to  the  person  it 
shall  adjudge  entitled  to  the  sum  of  money. 

(5)  That  the  court  award  to  the  defendant  its  costs  and  attorney's  fees. 

1.     Rule  13(h)  provides  for  the  court  ordering  parties  to  a  counterclaim,  but  who  are  not  parties  to  the  original  action, 
to  be  brought  in  as  defendants. 


Form  22.     Motion  to  Bring  in  Third-Party  Defendant  [Superseded] 

[Superseded  by  Forms  22-A  and  22-B  January  21,  1963,  effective  July  1,  1963.] 

Form  22-A.     Summons  and  Complaint  Against  Third-Party  Defendant 

United  States  District  Court  for  the  Southern  District  of  New  York 


FORM    22-A 
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Civil  Action,  File  Number  . 


A.  B.,  PlainHff 

V. 

C.  D.,  Defendant  and 
Third-Party  PlainHff 

V. 

E.  F.,  Third-Party 
Defendant 


Summons 


.  plaintiffs  attorney  whose  address 


To  the  above-named  Third-Party  Defendant: 

You  are  hereby  summoned  and  required  to  serve  upon 

is ,  and  upon ,  who  is  attorney  for  C.  D.,  defendant  and  third-party  plaintiff  and 

whose  address  is ,  an  answer  to  the  third-party  complaint  which  is  herewith  served  upon  you 

within  20  days  after  the  service  of  this  summons  upon  you  exclusive  of  the  day  of  service.  If  you  fail 
to  do  so,  judgment  by  default  will  be  taken  against  you  for  the  relief  demanded  in  the  third-party 
complaint.  There  is  also  served  upon  you  herewith  a  copy  of  the  complaint  of  the  plaintiff  which  you 
may  but  are  not  required  to  answer. 


Clerk  of  Court. 


[Seal  of  District  Court] 
Dated 


United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

A.  B.,  Plmntiff 


C.  D.,  Defendant  and 
Third-Party  Plaintiff 

V. 

E.  F.,  Third-Party 
Defendant 


Third-Party  Complaint 


1.  Plaintiff  A.  B.  has  filed  against  defendant  C.  D.  a  complaint,  a  copy  of  which  is  hereto  attached 
as  "Exhibit  A." 

2.  (Here  state  the  grounds  upon  which  C.  D.  is  entitled  to  recover  from  E.  F.,  all  or  part  of 
what  A.  B.  may  recover  from  C.  D.  The  statement  should  be  framed  as  in  an  original  complaint.) 

Wherefore  C.  D.  demands  judgment  against  third-party  defendant  E.  F.  for  all  sums'  that  may 
be  adjudged  against  defendant  C.  D.  in  favor  of  plaintiff  A.  B. 
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Signed: 

Attorney  for  C  D., 
Third-Party  Plaintiff. 

Address: 


1.     Make  appropriate  change  where  C.  D.  is  entitled  to  only  partial  recovery-over  against  E.  F. 


Form  22-B.     Motion  to  Bring  in  Third-Party  Defendant 

Defendant    moves     for    leave,     as    third-party    plaintiff,    to    cause     to    be    served    upon 
E.  F.  a  summons  and  third-party  complaint,  copies  of  which  are  hereto  attached  as  Exhibit  X. 

Signed: 


Attorney  for  Defendant 
CD. 


Address: 

Notice  of  Motion 
(Contents  the  same  as  in  Form  19.  The  notice  should  be  addressed  to  all  parties  to  the  action.) 

Exhibit  X 
(Contents  the  same  as  in  Form  22-A.) 

Form  23.     Motion  to  Intervene  as  a  Defendant  Under  Rule  24 

(Based  upon  the  complaint.  Form  16) 
United  States  District  Court  for  the  Southern  District  of  New  York 
Civil  Action,  File  Number  . 


A.  B.,  Plaintiff 

V. 

Motion  to  intervene  as 

C.  D.,  Defendant 

a  defendant 

E.  F.,  Apphcant  for 

Intervention 

E.  F.  moves  for  leave  to  intervene  as  a  defendant  in  this  action,  in  order  to  assert  the  defenses 
set  forth  in  his  proposed  answer,  of  which  a  copy  is  hereto  attached,  on  the  ground  that  he  is  the 
manufacturer  and  vendor  to  the  defendant,  as  well  as  to  others,  of  the  articles  alleged  in  the  complaint 
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to  be  an  infringement  of  plaintiffs  patent,  and  as  such  has  a  defense  to  plaintiffs  claim  presenting 
both  questions  of  law  and  of  fact  which  are  common  to  the  main  action.' 

Signed: , 


Attorney  for  E.  F., 
Applicant  for 
Intervention. 

Address: 

Notice  of  Motion 

(Contents  the  same  as  in  Form  19) 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

A.  B.,  Plaintiff  ) 

V.  )     Intervener's  Answer 

C.  D.,  Defendant  ) 

E.  F.,  Intervener  ) 

First  Defense 

Intervener  admits  the  allegations  stated  in  paragraphs  1  and  4  of  the  complaint;  denies  the 
allegations  in  paragraph  3,  and  denies  the  allegations  in  paragraph  2  in  so  far  as  they  assert  the  legality 
of  the  issuance  of  the  Letters  Patent  to  plaintiff. 

Second  Defense 

Plaintiff  is  not  the  first  inventor  of  the  articles  covered  by  the  Letters  Patent  specified  in  his 
complaint,  since  articles  substantially  identical  in  character  were  previously  patented  in  Letters  Patent 
granted  to  intervener  on  January  5,  1920. 

Signed: , 


Attorney  for  E.F., 
Intervener. 


Address: 


1.     For  other  grounds  of  intervention,  either  of  right  or  in  the  discretion  of  the  court,  see  Rule  24(a)  and  (b). 

Form  24.     Request  for  Production  of  Documents,  Etc.,  Under  Rule  34 

Plaintiff  A.  B.  requests  defendant  C.  D.  to  respond  within days  to  the  following  requests: 
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(1)  That  defendant  produce  and  permit  plaintiff  to  inspect  and  to  copy  each  of  the  following 
documents: 

(Here  list  the  documents  either  individually  or  by  category  and  describe  each  of  them.) 
(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and  performance  of  any  related 
acts.) 

(2)  That  defendant  produce  and  permit  plaintiff  to  inspect  and  to  copy,  test,  or  sample  each  of 
the  following  objects: 

(Here  list  the  objects  either  individually  or  by  category  and  describe  each  of  them.) 
(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and  performance  of  any  related 
acts.) 

(3)  That  defendant  permit  plaintiff  to  enter  (here  describe  property  to  be  entered)  and  to  inspect 
and  to  photograph,  test  or  sample  (here  describe  the  portion  of  the  real  property  and  the  objects  to 
be  inspected). 

(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and  performance  of  any  related 
acts.) 

Signed: 

Address: 


Attorney  for  Plaintiff. 


Form  25.     Request  for  Admission  Under  Rule  36 

Plaintiff  A.  B.  requests  defendant  C.  D.  within  days  after  service  of  this  request  to  make  the 
following  admissions  for  the  purpose  of  this  action  only  and  subject  to  all  pertinent  objections  to 
admissibility  which  may  be  interposed  at  the  trial: 

1.  That  each  of  the  following  documents,  exhibited  with  this  request,  is  genuine. 
(Here  hst  the  documents  and  describe  each  document.) 

2.  That  each  of  the  following  statements  is  true. 
(Here  list  the  statements.) 

Signed: 


Attorney  for  Plaintiff. 


Address: 


Form  26.     Allegation  of  Reason  for  Omitting  Party 

When  it  is  necessary,  under  Rule  19(c),  for  the  pleader  to  set  forth  in  his  pleading  the  names  of 
persons  who  ought  to  be  made  parties,  but  who  are  not  so  made,  there  should  be  an  allegation  such 
as  the  one  set  out  below: 

John  Doe  named  in  this  complaint  is  not  made  a  party  to  this  action  [because  he  is  not  subject 
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to  the  jurisdiction  of  this  court];  [because  he  cannot  be  made  a  party  to  this  action  without  depriving 
this  court  of  jurisdiction]. 


Form  27.     Notice  of  Appeal  to  Court  of  Appeals  Under  [Former]  Rule  73(b) 
[Abrogated] 

[Abrogated  December  4,  1967,  effective  July  1,  1968.] 


Form  28.     Notice:  Condemnation 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

United  States  of  America,  ) 

Plaintiff  ) 

) 
1,000  Acres  of  Land  in  [here  insert  ) 

a  general  location  as  "City  of  )     Notice 

"  or  "County  of "],  ) 

John  Doe  et  al.,  and  Unknown  ) 

Owners,  Defendants  ) 

To  (here  insert  the  names  of  the  defendants  to  whom  the  notice  is  directed): 

You  are  hereby  notified  that  a  complaint  in  condemnation  has  heretofore  been  filed  in  the  office 
of  the  clerk  of  the  United  States  District  Court  for  the  Southern  District  of  New  York,  in  the  United 
States  Court  House  in  New  York  City,  New  York,  for  the  taking  (here  state  the  interest  to  be  acquired, 
as  "an  estate  in  fee  simple")  for  use  (here  state  briefly  the  use,  "as  a  site  for  a  post-office  building") 
of  the  following  described  property  in  which  you  have  or  claim  an  interest. 

(Here  insert  brief  description  of  the  property  in  which  the  defendants,  to  whom  the  notice 
is  directed,  have  or  claim  an  interest.) 

The  authority  for  the  taking  is  (here  state  briefly,  as  "the  Act  of , Stat. , 

U.S.C,  Title § ".)' 

You  are  further  notified  that  if  you  desire  to  present  any  objection  or  defense  to  the  taking  of 
your  property  you  are  required  to  serve  your  answer  on  the  plaintiffs  attorney  at  the  address  herein 
designated  within  twenty  days  after ^ 

Your  answer  shall  identify  the  property  in  which  you  claim  to  have  an  interest,  state  the  nature 
and  extent  of  the  interest  you  claim,  and  state  all  of  your  objections  and  defenses  to  the  taking  of 
your  property.  All  defenses  and  objections  not  so  presented  are  waived.  And  in  case  of  your  failure 
so  to  answer  the  complaint,  judgment  of  condemnation  of  that  part  of  the  above-described  property 
in  which  you  have  or  claim  an  interest  will  be  rendered. 

But  without  answering,  you  may  serve  on  the  plaintiffs  attorney  a  notice  of  appearance  designating 
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the  property  in  which  you  claim  to  be  interested.  Thereafter  you  will  receive  notice  of  all  proceedings 
affecting  it.  At  the  trial  of  the  issue  of  just  compensation,  whether  or  not  you  have  previously  appeared 
or  answered,  you  may  present  evidence  as  to  the  amount  of  the  compensation  to  be  paid  for  your 
property,  and  you  may  share  in  the  distribution  of  the  award. 


United  States  Attorney. 
Address 


(Here  state  an  address  within  the  district  where  the  United  States  Attorney  may  be  served 
as  "United  States  Court  House,  New  York,  N.  Y.") 


Dated  . 


1.  And  where  appropriate  add  a  citation  to  any  applicable  Executive  Order. 

2.  Here  insert  the  words  "personal  service  of  this  notice  upon  you,"  if  personal  service  is  to  be  made  pursuant  to 
subdivision  (d)(3)(i)  of  this  rule  [Rule  71A],  or,  insert  the  date  of  the  last  publication  of  notice,  if  service  by  publication  is  to 
be  made  pursuant  to  subdivision  (d)(3)(ii)  of  this  rule. 


Form  29.     Complaint:  Condemnation 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

United  States  of  America, 
Plaintiff 


V. 

1,000  Acres  of  Land  in  [here  insert 
a  general  location  as  "City  of 

"  or  "County  of "], 

John  Doe  et  al.,  and  Unknown 
Owners,  Defendants 


Complaint 


1.  This  is  an  action  of  a  civil  nature  brought  by  the  United  States  of  America  for  the  taking  of 
property  under  the  power  of  eminent  domain  and  for  the  ascertainment  and  award  of  just  compensation 
to  the  owners  and  parties  in  interest.' 

2.  The  authority  for  the  taking  is  (here  state  briefly,  as  "the  Act  of , Stat. , 

U.S.C,  Title ,  § ").^ 

3.  The  use  for  which  the  property  is  to  be  taken  is  (here  state  briefly  the  use,  "as  a  site  for  a 
post-office  building"). 

4.  The  interest  to  be  acquired  in  the  property  is  (here  state  the  interest  as  "an  estate  in  fee 
simple"). 

5.  The  property  so  to  be  taken  is  (here  set  forth  a  description  of  the  property  sufficient  for  its 
identification)  or  (described  in  Exhibit  A  hereto  attached  and  made  a  part  hereoQ- 

6.  The  persons  known  to  the  plaintiff  to  have  or  claim  an  interest  in  the  property^  are: 
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(Here  set  forth  the  names  of  such  persons  and  the  interests  claimed.)'* 
7.     In  addition  to  the  persons  named,  there  are  or  may  be  others  who  have  or  may  claim  some 
interest  in  the  property  to  be  taken,  whose  names  are  unknown  to  the  plaintiff  and  on  diligent  inquiry 
have  not  been  ascertained.  They  are  made  parties  to  the  action  under  the  designation  "Unknown 
Owners." 

Wherefore  the  plaintiff  demands  judgment  that  the  property  be  condemned  and  that  just  compen- 
sation for  the  taking  be  ascertained  and  awarded  and  for  such  other  relief  as  may  be  lawful  and  proper. 


United  States  Attorney. 
Address 


(Here  state  an  address  within  the  district  where  the  United  States  Attorney  may  be  served, 
as  "United  States  Court  House,  New  York,  N.  Y.") 

1.  If  the  plaintiff  is  not  the  United  States,  but  is,  for  example,  a  corporation  invoking  the  power  of  eminent  domain 
delegated  to  it  by  the  state,  then  this  paragraph  1  of  the  complaint  should  be  appropriately  modified  and  should  be  preceded 
by  a  paragraph  appropriately  alleging  federal  jurisdiction  for  the  action,  such  as  diversity.  See  Form  2. 

2.  And  where  appropriate  add  a  citation  to  any  apphcable  Executive  Order. 

3.  At  the  commencement  of  the  action  the  plaintiff  need  name  as  defendants  only  the  persons  having  or  claiming  an 
interest  in  the  property  whose  names  are  then  known,  but  prior  to  any  hearing  involving  the  compensation  to  be  paid  for  a 
particular  piece  of  property  the  plaintiff  must  add  as  defendants  all  persons  having  or  claiming  an  interest  in  that  property 
whose  names  can  be  ascertained  by  an  appropriate  search  of  the  records  and  also  those  whose  names  have  otherwise  been 
learned.  See  Rule  71A(c)(2). 

4.  The  plaintiff  should  designate,  as  to  each  separate  piece  of  property,  the  defendants  who  have  been  joined  as  owners 
thereof  or  of  some  interest  therein.  See  Rule  71A(c)(2). 


Form  30.     Suggestion  of  Death  Upon  the  Record  Under  Rule  25(a)(1) 

A.  B.  [describe  as  a  party,  or  as  executor,  administrator,  or  other  representative  or  successor  of 
C.  D.,  the  deceased  party]  suggests  upon  the  record,  pursuant  to  Rule  25(a)(1),  the  death  of  C.  D. 
[describe  as  party]  during  the  pendency  of  this  action. 


Form  31.     Judgment  on  Jury  Verdict 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

A.  B.,  Plaintiff  ) 

V.  )    Judgment 

C.  D.,  Defendant  ) 

This  action  came  on  for  trial  before  the  Court  and  a  jury.  Honorable  John  Marshall,  District 
Judge,  presiding,  and  the  issues  having  been  duly  tried  and  the  jury  having  duly  rendered  its  verdict, 


81  APPENDIX  OF  FORMS  FORM    32 

It  is  Ordered  and  Adjudged 

[that  the  plaintiff  A.  B.  recover  of  the  defendant  C.  D.  the  sum  of ,  with  interest  thereon 

at  the  rate  of per  cent  as  provided  by  law,  and  his  costs  of  action.] 

[that  the  plaintiff  take  nothing,  that  the  action  be  dismissed  on  the  merits,  and  that  the  defendant 
C.  D.  recover  of  the  plaintiff  A.  B.  his  costs  of  action.] 

Dated  at  New  York,  New  York,  this day  of ,  19 


Clerk  of  Court. 


Notes 


1.  This  Form  is  illustrative  of  the  judgment  to  be  entered  upon  the  general  verdict  of  a  jury.  It  deals 
with  the  cases  where  there  is  a  general  jury  verdict  awarding  the  plaintiti  money  damages  or  fuTding  for 
the  defendant,  but  is  adaptable  to  other  situations  of  jury  verdicts.  "• 

2.  The_£lerJc,  unless  the  court  otherwise  orders,  is  required  forthwith  to  prepare,  sign,  and  enter  the 
judgment  upon  a  general  jury  verdict  without  awaiting  any  direction  by  the  court.  The  form  of  the  judgment 
upon  a  special  verdict  or  a  general  Verdict  accompanied  by  answers  to  interrogatories  shall  be  jjrprnptly 
approved  by  the  court,  and  the  clerk  shall  thereupon  enter  it.  See  Rule  58,  as  amended. 

"37  The  Rules  contemplate  a  simple  judgment  promptly  entered.  See  Rule  54(a).  Every  judgment  shall 
be  set  forth  on  a  separate  document.  See  Rule  58,  as  amended. 

4.  Attorneys  are  not  to  submit  forms  of  judgment  unless  directed  in  exceptional  cases  to  do  so  by  the 
court.  See  Rule  58,  as  amended. 


Form  32.     Judgment  on  Decision  by  the  Court 

United  States  District  Court  for  the  Southern  District  of  New  York 

Civil  Action,  File  Number 

A.  B.,  Plaintiff  ) 

V.  )    Judgment 

C.  D.,  Defendant  ) 

This  action  came  on  for  [trial]  [hearing]  before  the  Court,  Honorable  John  Marshall,  District 
Judge,  presiding,  and  the  issues  having  been  duly  [tried]  [heard]  and  a  decision  having  been  duly 
rendered. 

It  is  Ordered  and  Adjudged 

[that  the  plaintiff  A.  B.  recover  of  the  defendant  C.  D.  the  sum  of ,  with  interest  thereon 

at  the  rate  of per  cent  as  provided  by  law,  and  his  costs  of  action.] 

[that  the  plaintiff  take  nothing,  that  the  action  be  dismissed  on  the  merits,  and  that  the  defendant 
C.  D.  recover  of  the  plaintiff  A.  B.  his  costs  of  action.] 

Dated  at  New  York,  New  York,  this day  of ,  19 

Clerk  of  Court. 
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Notes 

1.  This  Form  is  illustrative  of  the  judgment  to  be  entered  upon  a  decision  of  the  court.  It  deals  with 
the  cases  of  decisions  by  the  court  awarding  a  party  onTy  money  damages  or  costs,  hut  is  adaptable  to  other 
decisions  by  the  court. 

2.  The  cleiJ^Tinless  the  court  otherwise  orders,  is  required  forthwith,  without  awaiting  any  direction 
by  the  court,  IZTprepare,  sign,  and  enter  the  judgment  upon  a  decision  by  the  court  that  a  party  shall  recover 
only  a  sum  certain  or  costs  or  that  all  reliefshall  be  denied.  The  form  of  the  judgment  upon  a  decision  by 
the  court  granting  other  relief  shall  be  promptly  approved  by  the  court,  and  the  clerk  shall  thereupon  enter 
it.  See  Rule  58,  as  amended.  '  '  --..--- 

3.  See  also  paragraphs  3-4  of  the  Explanatory  Note  to  Form  31. 


Form  33.     Notice  of  Availability  of  a  Magistrate  Judge  to  Exercise  Jurisdiction 

In  accordance  with  the  provisions  of  Title  28,  U.S.C.  §  636(c),  you  are  hereby  notified  that  a 
United  States  magistrate  judge  of  this  district  court  is  available  to  exercise  the  court's  jurisdiction  and 
to  conduct  any  or  all  proceedings  in  this  case  including  a  jury  or  nonjury  trial,  and  entry  of  a  final 
judgment.  Exercise  of  this  jurisdiction  by  a  magistrate  judge  is,  however,  permitted  only  if  all  parties 

vnliintajily  rnrKjpqj- 

You  may,  without  adverse  substantive  consequences,  withhold  your  consent,  but  this  will  prevent 
the  court's  jurisdiction  from  being  exercised  by  a  magistrate  judge.  If  any  party  witliholds  consent, 
the  identity  of  the  parties  consenting  or  withholding  consent  will  not  be  communicated  to  any  magistrate 
judge  or  to  the  district  judge  to  whom  the  case  has  been  assigned. 

An  appeal^  frQiii_aJudgment  entered  by  a  magistrate  judge  may  he  taken  directly  to  jheUnited 
States  court  of  appeals  for  this  judicial  circuit  in  the  same  manner  as  an  appeal  from  any  other 
judgmfenl  of  a  dlsLiicl  uuurt. 

Copies  of  the  Form  for  the  "Consent  to  Jurisdiction  by  a  United  States  Magistrate  Judge"  and 
"Election  of  Appeal  to  a  District  Judge"  are  available  from  the  clerk  of  the  court. 


Form  34.     Consent  to  Exercise  of  Jurisdiction  by  a  United  States  Magistrate 
Judge 

UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF 


Plaintiff, 


vs. 


Docket  No. 


Defendant. 

CONSENT  TO  JURISDICTION  BY  A  UNITED  STATES  MAGISTRATE  JUDGE 
In  accordance  with  the  provisions  of  Title  28,  U.S.C.  §  636(c),  the  undersigned  party  or  parties 


83  APPENDIX  OF  FORMS  FORM    35 

to  the  above-captioned  civil  matter  hereby  voluntarily  consent  to  have  a  United  States  magistrate 
judge  conduct  any  and  all  further  proceedii^s  in  the  case,  including  trial,  and  order  the  entry  of  a 
final  judgment. 


Date  Signature 

Note:  Return  this  form  to  the  Clerk  of  the  Court  if  you  consent  to  jurisdicbon  by  a  magistrate  judge.  Do  not  send  a  copy  of 
this  form  to  any  district  judge  or  magistrate  judge. 


Form  34A.     Order  of  Reference 

UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF 


Plaintiff, 


vs. 


Docket  No. 


Defendant. 

ORDER  OF  REFERENCE 

IT  IS  HEREBY  ORDERED  that  the  above-captioned  matter  be  referred  to  United^ates 

Magistrate  Judge for  all  further  proceedings  and  entry  of  judgment  in  accordance  with  Tide 

28,  U.S.C.  §  636(c)  and  the  consent  of  the  parties. 


U.S.  District  Judge 


Form  35.     Report  of  Parties'  Planning  Meeting 

[Caption  and  Names  of  Parties] 

1.  Pursuant  to  Fed.R.Civ.P.  26(f),  a  meeting  was  held  on     (^^^e)     ^j     (place) ^nd  was 

attended  by: 

("ame)      for  plaintiff(s) 

(name)      fo^  defendant(s)    (party  name) 

("ame)      for  defendant(s)    (party  name) 

2.  Pre-discovery      Disclosures.     The      parties      [have      exchanged]      [will      exchange      by 
-ii5t£L]  the  information  required  by  [Fed.R.Civ.P.  26(a)(1)]  [local  rule ]. 
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3.  Discovery  Plan.     The  parties  jointly  propose  to  the  court  the  following  discovery  plan:  [Use 
separate  paragraphs  or  subparagraphs  as  necessary  if  parties  disagree.] 

Discovery    will    be     needed    on     the     following    subjects:         (brief    description     of    subjects 
on  which  discovery  will  be  needed) 

All     discovery    commenced     in    time     to    be    completed    by    '"^*^^^ [Discovery    on 

(issue  for  early  discovery)  t^  ^g  completed  by  idate)_  ] 

Maximum  of interrogatories  by  each  party  to  any  other  party.  [Responses  due  days  after 

service.] 

Maximum  of depositions  by  plaintiff(s)  and by  defendant(s). 

Each  deposition  [other  than  of ]  hmited  to  maximum  of hours  unless  extended  by  agreement 

of  parties. 
Reports  from  retained  experts  under  Rule  26(a)(2)  due: 

from  plaintiff(s)  by    (tlate) 

from  defendant(s)  by    (Q*^*-^^ 

Supplementations  under  Rule  26(e)  due      (time(s)  or  interval(s)) 

4.  Other  Items.     [Use  separate  paragraphs  or  subparagraphs  as  necessary  if  parties  disagree.] 

The  parties  [request]  [do  not  request]  a  conference  with  the  court  before  entry  of  the  scheduling 

order. 

The  parties  request  a  pretrial  conference  in      (month  and  year) 

Plaintiff(s)  should  be  allowed  until       (date;     (.q  jqj^  additional  parties  and   until   ("^tej         ^q 

amend  the  pleadings. 

Defendant(s)    should    be    allowed    until       [a^te) jq    jqjj^    additional    parties    and    until 

("^^^'     to  amend  the  pleadings. 

Ail  potentially  dispositive  motions  should  be  filed  by    ("^*^^' 

Settlement    [is    Ukely]    [is    unhkely]    [cannot    be    evaluated    prior    to      ("^^^■^ ]    [°may    be 

enhanced     by     use      of     the      following     alternative      dispute      resolution     procedure: 


Final  lists  of  witnesses  and  exhibits  under  Rule  26(a)(3)  should  be  due 

from  plaintiff(s)  by    (^^te) 

from  defendant(s)  by    ("'^*^^^ 
Parties  should  have days  after  service  of  final  lists  of  witnesses  and  exhibits  to  list  objections  under 

Rule  26(a)(3). 
The   case   should   be   ready  for  trial   by        ("'^*^^' [and   at   this   time   is   expected   to   take 

approximately    (length  of  Hme)      ] 
[Other  matters.] 
Date: 


"Pub.  Note:  So  in  original,  witliout  closed  bracket. 
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Complete  through  December  1,  2002 

Including  Amendments  effective  December  1,  2003, 
absent  Congressional  action  to  the  contrary 


Rule 
1. 

2. 


I. 
APPLICABILITY  OF  RULES 


Scope  of  Rules;  Tide. 
Suspension  of  Rules. 


Rule 

19.  Settlement  of  a  Judgment  Enforcing  an  Agency  Order 
in  Part. 

20.  Applicability  of  Rules  to  the  Review  or  Enforcement 
of  an  Agency  Order. 


U. 

APPEAL  FROM  A  JUDGMENT  OR  ORDER 

OF  A  DISTRICT  COURT 


V. 

EXTRAORDINARY  WRITS 


Rule 

3. 

3.1. 


Appeal  as  of  Right — How  Taken. 

Appeal  from  a  Judgment  of  a  Magistrate  Judge  in  a 

Civil  Case  [Abrogated]. 

4.    Appeal  as  of  Right — When  Taken. 

5     Appeal  by  Permission. 
5.1.    Appeal  by  Leave  Under  28  U.S.C.  §  636(c)(5)  [Abro- 
gated]. 

6.  Appeal  in  a  Bankruptcy  Case  from  a  Final  Judgment, 
Order,  or  Decree  of  a  District  Court  or  Bankruptcy 
Appellate  Panel. 

7.  Bond  for  Costs  on  Appeal  in  a  Civil  Case. 

8.  Stay  or  Injunction  Pending  Appeal 
9     Release  in  a  Criminal  Case. 

10     The  Record  on  Appeal. 

11.  Forwarding  the  Record. 

12.  Docketing  the  Appeal;  Fihng  a  Representation  State- 
ment; Filing  the  Record. 


III. 

REVIEW  OF  A  DECISION  OF  THE 

UNITED  STATES  TAX  COURT 


Rule 
13. 
14. 


Review  of  a  Decision  of  the  Tax  Court. 
Apphcability  of  Other  Rules  to  the  Review  of  a  Tax 
Court  Decision. 


rv. 

REVIEW  OR  ENFORCEMENT  OF  AN  ORDER 

OF  AN  ADMINISTRATIVE  AGENCY,  BOARD, 

COMMISSION,  OR  OFFICER 


Rule 
15. 

15.1. 

16. 

17. 
18. 


Review  or  Enforcement  of  an  Agency  Order — How 

Obtained;  Intervention. 

Briefs  and  Oral  Argument  in  a  National  Labor  Relations 

Board  Proceeding. 

The  Record  on  Review  or  Enforcement. 

Filing  the  Record. 

Stay  Pending  Review. 


Rule 


21.    Writs  of  Mandamus  and  Prohibition,  and  Other  Ex- 
traordinary Writs. 


VI. 

HABEAS  CORPUS;  PROCEEDINGS  IN 

FORMA  PAUPERIS 


Rule 

22. 
23. 

24. 


Habeas  Corpus  and  Section  2255  Proceedings. 

Custody  or  Release  of  a  Prisoner  in  a  Habeas  Corpus 

Proceeding. 

Proceeding  in  Forma  Pauperis. 


VII. 
GENERAL  PROVISIONS 

Rule 

25.  FiLng  and  Service. 

26.  Computing  and  Extending  Time. 
26.1.  Corporate  Disclosure  Statement. 

27.  Motions. 

28.  Briefs. 

29.  Brief  of  an  Amicus  Curiae. 

30.  Appendix  to  the  Briefs. 

31.  Serving  and  Filing  Briefs 

32.  Form  of  Briefs,  Appendices,  and  Other  Papers. 

33.  Appeal  Conferences. 

34.  Oral  Argument. 

35.  En  Banc  Determination. 

36.  Entry  of  Judgment;  Notice. 

37.  Interest  on  Judgment. 

38.  Frivolous  Appeal — Damages  and  Costs. 

39.  Costs. 

40.  Petition  for  Panel  Rehearing. 

41.  Mandate:  Contents;  Issuance  and  Effective  Date;  Stay. 

42.  Voluntary  Dismissal. 

43.  Substitution  of  Parties. 

44.  Case  Involving  a  Constitutional  Question  When  the 
United  States  or  the  Relevant  State  Is  Not  a  Party. 

45.  Clerk's  Duties 

46.  Attorneys. 

47.  Local  Rules  by  Courts  of  Appeals. 

48.  Masters. 
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TITLE  I. 
APPLICABILITY  OF  RULES 


RULE  1.   Scope  of  Rules;  Title. 

(a)  Scope  of  Rules. 

( 1 )  These  rules  govern  procedure  in  the  United  States 
courts  of  appeals. 

(2)  When  these  rules  provide  for  filing  a  motion  or 
other  document  in  the  district  court,  the  procedure 
must  comply  with  the  practice  of  the  district  court. 

(b)  [Abrogated.] 

(c)  Title.  These  rules  are  to  be  known  as  the  Federal 
Rules  of  Appellate  Procedure. 


RULE  2.  Suspension  of  Rules. 

On  its  own  or  a  party's  motion,  a  court  of  appeals 
may — to  expedite  its  decision  or  for  other  good  cause — 
suspend  any  provision  of  these  rules  in  a  particular  case 
and  order  proceedings  as  it  directs,  except  as  otherwise 
provided  in  Rule  26(b). 


TITLE  II. 

APPEAL  FROM  A  JUDGMENT  OR 

ORDER  OF  A  DISTRICT  COURT 


RULE  3.  Appeal  as  of  Right — How  Taken. 

(a)  Filing  the  Notice  of  Appeal. 

(1)  An  appeal  permitted  by  law  as  of  right  from  a 
district  court  to  a  court  of  appeals  may  be  taken^ojily 
by  filing  a  notice  of  appeal  with  the  distrTcTcIerk  within 
the  time  allowed  by  Rule  4.  At  the  time  of  filing,  the 
appellant  must  furnish  the  clerk  with  enough  copies  of 
the  notice  to  enable  the  clerk  to  comply  with  Rule  3(d). 

(2)  An  appellant's  failure  to  take  any  step  other  than 
the  timely  filing  of  a  notice  oTappeal  does  not  affect 
the  validity  of  the  appeal,  but  is  ground  only  for  the  court 
of  appeals  to  act  as  it  considers  appropriate,  including 
disiVrfsSmg  the  appeal. 

(3)  An  appeal  from  a  judgment  by  a  magistrate  judge 
in  a  civil  case  is  taken  in  the  same  "way  as  an  appeal 
from  any  other  district  court  judgment. 

(4)  An  appeal  by  permission  under  28  U.S.C.  § 
1292(b)  or  an  appeal  in  a  bankruptcy  case  may  be  taken 
only  in  the  manner  prescribed  by  Rules  5  and  6,  respec- 
tively. 

(b)  Joint  or  Consolidated  Appeals. 

(1)  When  two  or  more  parties  are  entitled  to  appeal 
from  a  district-court  judgment  or  order,  and  th_gir.iQteri 
ests  niake  joinder  pr;icticable»  they  may  file  apint  notice 
ofjppeal.  They  may  then  proceed  on  appeal  as  a  single 
appellant. 

(2)  When  the  parties  have  filed  separate  timely  no- 


tices of  appeal,  the  appeals  may  be  joined  or  consoli- 
dated  by  the  court  of  appeUsT 

(c)  Contents  of  the  Notice  of  Appeal. 

(1)  The  notice  of  appeal  must: 

(A)  specify  the  party  or  parties  taking  the  appeal  by 
naming  each  one  in  the  caption  or  body  of  the  notice, 
but  an  attorney  representing  more  than  one  party  may 
describe  those  parties  with  such  terms  as  "all  plaintiffs," 
"the  defendants,"  "the  plaintiffs  A,  B,  et  al.,"  or  "all 
defendants  except  X"; 

(B)  designate  the  judgment,  order,  or  part  thereof 
being  appealed;  and 

(C)  name  the  court  to  which  the  appeal  is  taken. 

(2)  A  pro  se  notice  of  appeal  is  considered  filed  on 
behalf  of  the  signer  and  the  signer's  spouse  and  minor 
children  (if  they  are  parties),  unless  the  notice  clearly 
indicates  otherwise. 

(3)  In  a  class  action,  whether  or  not  the  class  has 
been  certified,  the  notice  of  appeal  is  sufficient  if  it 
names  one  person  qualified  to  bring  the  appeal  asrepre- 
sentative  of  thexjlass.  — 

(4)  An  appeal  must  not  be  dismissed  for  informality 
of  form  or  title  of  the  notice  of  appeal,  or  for  failure 
to  name  a  party  whose  intent  to  appeal  is  otherwise 
clear  from  the  notice. 

(5)  Form  1  in  the  Appendix  of  Forms  is  a  suggested 
form  of  a  notice  of  appeal. 

(d)  Serving  the  Notice  of  Appeal. 

(1)  The  district  clerk  must  serve  notice  of  the_filing 
of  a  notice  of  appeal  by  mailing  a  copy  to  eacTi_garty's 
counsel  of  record — excluding  the  appellant's — or,  if  a 
party  is  proceeding  pro  se,  to  the  party's  last  known 
address.  When  a  defendant  in  a  criijiinal  case  appeals, 
the  clerk  must  also  serve  a  copy  of  the  notice  of  appeal 
on  the  defendant,  either  by  personal  service  or  by  mail 
addressed  to  the  defendant.  The  clerk  must  promptly 
send  a  copy  of  the  notice  of  appeal  and  of  the  docket 
entries — and  any  later  docket  entries — to  the  clerk  of 
the  court  of  appeals  named  in  the  notice.  The  district 
clerk  must  note,  on  each  copy,  the  date  when  the  notice 
of  appeal  was  filed. 

(2)  If  an  imnate  confined  in  an  institution  files  a 
notice  of  appeal  iri"fhe  manner  provided  by  Rule  4(c), 
the  district  clerk  must  also  note  the  date  when  the  clerk 
docketed  the  notice. 

(3)  The  district  clerk's  failure  to  serve  notice  does 
not  affect  the' validity  of  the  appeal.  The  clerk  must 
note  orr  the  docket  the  names  of  the  parties  to  whom 
the  clerk  mails  copies,  with  the  date  of  mailing.  Service 
is  sufficient  despite  the  death  of  a  party  or  the  party's 
counsel. 

(e)  Payment  of  Fees.  Upon  filing  a  notice  of  appeal, 
the  appellant  must  pay  the  district  clerk  all  required 
fees.  The  district  clerk  receives  the  appellate  docket 
fee  on  behalf  of  the  court  of  appeals. 

RULE  3.1.  Appeal  from  a  Judgment  of  a 
Magistrate  Judge  in  a  Civil  Case.  [Abro- 
gated]. 
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RULE  4.  Appeal  as  of  Right— When 
Taken. 

(a)  Appeal  in  a  Civil  Case. 

(1)  Time  forFUinga  Notice  of  Appeal. 

(A)  In  a  civil  caie^except  as  provided  in  Rules 
4(a)(1)(B),  ~4U)3S'and  4(c),  the  notice  of  appeal  re- 
quired by  Rule  3  must  be  filed  with  the  district  clerk 
withia.-3Q.daysafteFQiejudginedt7or  order  appealed 
fjCQinJs-eiitered . 

(B)  When  the  United  States  or  its  ofTicer  or  agency 
is  a  party,  the  notice  of  appeal  may  be  filed  by  any  party 
within_fiQ_da)s  after  the  judgment  or  order  appealed 
from  is  entered. 

(C)  An  appeal  from  an  order  granting  or  denying  an 
application  for  a  writ  of  error  coram  nobis  is  an  appeal 
in  a  civil  case  for  purposes  of  Rule  4(a). 

(2)  Filing  Before  Entry  of  Judgment.  A  notice  of 
appeal  filed  after  the  court  announces  a  decision  or 
order — but  before  the  entry  of  the  judgment  or  or- 
der-— is  treated  as  filed  on  the  date  of  and  after  the 
entry. 

(3)  Multiple  Appeals.  If  one  party  timely  files  a  notice 
of  appeal,  any  other  party  maj^fite'a  notice  of  appeal 
within  14  days  afterthe  date  when  the  first  notice  was 
filed,  or  witTiTri  the  time  otherwise  prescribed  by  this 
Rule  4(a),  whichever  period  ends  later. 

(4)  Effect  of  a  Motion  on  a  Notice  of  Appeal. 

(A)  If  a  part)'  timely  files  in  the  district  court'any  of 
the  following  motions  under  the  FedefatTlules  of  Civil 
Procedure,  the  time  to  file  an  appeal  runs  for  all  parties 
from  the  entry  of  the  order  disposing  of  the  last  such 
remainirigTnc)tipn: 

(i)  Tor  judgment  under  Rule  50(b); 

(ii)  to  amend  or  make  additional  factual  findings  un- 
der Rule  52(b),  whether  or  not  granting  the  motion 
would  alter  the  judgment; 

(iii)  for  attorney's  fees  under  Rule  54  if  the  district 
court  extends  the  time  to  appeal  under  Rule  58; 

(iv)  to  alter  or  amend  the  judgment  under  Rule  59; 

(v)  for  a  new  trial  under  Rule  59;  or 

(vi)  for  relief  under  Rule  60  if  the  motion  is  filed  no 
later  than  10  days  after  the  judgment  is  entered. 

(B)(i)  If  a  party  files  a  notice  of  appeal  after  the  court 
announces  or  enters  a  judgment — but  before  it  disposes 
of  any  moHoiTIisted  in  Rule  4(a)(4)(A) — the  notice  be- 
comes effective  to  appeal  a  judgment  or  order,  jn  whole 
or  in  part,  wfaetrthe  orjer  disposing  of  the  last  such 
remainingjnotion  is  entereHl 

(ii)  A  party  intending  to  challenge  an  order  disposing 
of  any  motion  hsted  in  Rule  4(a)(4)(A).  or  a  judgment 
altered  or  amended  upon  such  a  motion,  must  file  a. 
notice  of  appeal,  or  an  amended  notice  of , appeal — in 
compliance  wilfi  Rule  3(c) — within  the  time  prescribed 
by  this  Rule  measured  from  the  entry  of  the  order 
disposing  ofThe  last  such  remaining  motion. 

(iii)  No  additional  fee  is  required  to  file  an  amended 
notice. 

(5)  Motion  for  Extension  of  Time. 


(A)  The  district  court  may  extend  the  time  to  file  a 
notice  of  appeal  if 

(i)  a  party  so  moves  no  later  than  30  days  after  the 
time  prescribed  by  this  Riile  4(a)  expifes;"ahd 

(ii)  regardless  of  whether  its  motion  is  filed  before 
or  during  the  30  days  after  the  time  prescribed  by  this 
Rule  4(a)  expires,  that  party  shows  excusable  neglect 
or  good  cause. 

(B)  A  motion  filed  before  the  expiration  of  the  time 
prescribed  in  Rule  4(a)(  1)  or  (3)  may  be  ex  parte  unless 
the  court  requires  otherwise.  If  the  motion  is  filed  after 
the  expiration  of  the  prescribed  time,  notice  must  be 
given  to  the  other  parties  in  accordance  with  local  rules. 

(C)  No  extension  under  this  Rule  4(a)(5)  may  exceed 
30  days  aFtenheTplfescribed  time  or  10  days  after  the^ 
date  when  the  order  granting  the  motion  is  entered, 
whichever  Ts  later. 

(6)  Reopening  the  Time  to  File  an  Appeal.  The  district 
court  may  reopen  the  time  to  file  an  appeal  for  a  period 
of  14  days  ,aftg£  Afejjate.  when  its  order  to  reopen  is 
entered,  but(only  ifj^ihe  following  conditions  are 
satisfied: 

(A)  the  motion  is  filed  within  180  days  after  the 
judgment  or  order  is  entered  or  within  7  days  after  the 
moving  party  receives  notice  of  tEie  entry,  whichever  is 
earlier; 

(B)  the  court  finds  that  the  moving  party  was  entitled 
to  notice  of  the  entry  of  the  judgment  or  ordeFsought 
to  be  appealed  but  did  noLreceiy-e-the-notiee  from  the 
district  court  or  any  party  within  21  days  after  entry; 
and 

(C)  the  court  finds  that  no  party  wouldbegrejudiced. 

(7)  Entry  Defined. 

(A)  A  judgment  or  order  is  entered  forj)urposes  of 
this_Ru]g^a): 

(i)  if  Federal  Rule  of  Civil  Procedure  58(a)(1)  does 
not  require^ separate  document,  when  the-judgment 
or  orderis  entered  in  the  civil  docket  under  Federal 
Rule  of  Civil  Procedure  79(a);  or 

(ii)  if  Federal  Rule  of  Civil  Procedure  58(a)(1)  re- 
quires a  separate  document,  when  the  judgment  or 
order  is  entered  in  the  civil  docket  under  Federal  Rule 
of  Civil  Procedure  79(a)  and  when  the  earlier  of  these 
events  occurs: 

•  the  judgment^or  pEder.is-set-forth  on  a  separate 
document,  or 

•  150  days  have  run  from  entry  of  the  judgment  or 
order  in  the  civil  docket  under  Federal  Rule  of  Civil 
Procedure  79(a). 

(B)  A  failure  to  set  forth  a  judgment  or  order  on  a 
separate  document  when  required  by  Federal  Rule  of 
Civil  Procedure  58(a)(1)  does  not  affect  the_Yailidity  of 
an  appeal  fromjjiat. judgment  oxjjrder. 

(b)  Appeal  in  a  Criminal  Case. 

(1)  Time  for  Filing  a  Notice  of  Appeal. 

(A)  In  a  criminal  case,  a  defendant's  notice  of  appeal 
must  be  filed  in  the  district  court  within  10  days  after 
the  later  of: 
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(i)  the  entry  of  either  the  judgment  or  the  order 
being  appealed;  or 

(ii)  the  fihng  of  the  government's  notice  of  appeal. 

(B)  When  the  government  is  entitled  to  appeal,  its 
notice  of  appeal  must  be  filed  in  the  district  court  within 
30  days  after  the  later  of: 

(i)  the  entry  of  the  judgment  or  order  being  appealed; 
or 

(ii)  the  filing  of  a  notice  of  appeal  by  any  defendant. 

(2)  Filing  Before  Entry  of  Judgment.  A  notice  of 
appeal  filed  after  the  court  announces  a  decision,  sen- 
tence, or  order — but  before  the  entry  of  the  judgment 
or  order — is  treated  as  filed  on  the  date  of  and  after 
the  entry. 

(3)  Effect  of  a  Motion  on  a  Notice  of  Appeal. 

(A)  If  a  defendant  timely  makes  any  of  the  following 
motions  under  the  Federal  Rules  of  Criminal  Proce- 
dure, the  notice  of  appeal  from  a  judgment  of  conviction 
must  be  filed  within  10  days  after  the  entry  of  the  order 
disposing  of  the  last  such  remaining  motion,  or  within 
10  days  after  the  entry  of  the  judgment  of  conviction, 
whichever  period  ends  later.  This  provision  applies  to 
a  timely  motion; 

(i)  for  judgment  of  acquittal  under  Rule  29; 

(ii)  for  a  new  trial  under  Rule  33,  but  if  based  on 
newly  discovered  evidence,  only  if  the  motion  is  made 
no  later  than  10  days  after  the  entry  of  the  judgment; 
or 

(iii)  for  arrest  of  judgment  under  Rule  34. 

(B)  A  notice  of  appeal  filed  after  the  court  announces 
a  decision,  sentence,  or  order — but  before  it  disposes 
of  any  of  the  motions  referred  to  in  Rule  4(b)(3)(A) — 
becomes  effective  upon  the  later  of  the  following: 

(i)  the  entry  of  the  order  disposing  of  the  last  such 
remaining  motion;  or 

(ii)  the  entry  of  the  judgment  of  conviction. 

(C)  A  valid  norice  of  appeal  is  effective — ^without 
amendment — to  appeal  from  an  order  disposing  of  any 
of  the  motions  referred  to  in  Rule  4(b)(3)(A). 

(4)  Motion  for  Extension  of  Time.  Upon  a  finding 
of  excusable  neglect  or  good  cause,  the  district  court 
may — before  or  after  the  rime  has  expired,  with  or 
without  motion  and  notice — extend  the  time  to  file  a 
notice  of  appeal  for  a  period  not  to  exceed  30  days  from 
the  expiration  of  the  time  otherwise  prescribed  by  this 
Rule  4(b). 

(5)  Jurhdiction.  The  filingof  a  notice  of  appeal  under 
this  Rule  4(b)  does  not  divest  a  district  court  of  jurisdic- 
tion to  correct  a  sentence  under  Federal  Rule  of  Crimi- 
nal Procedure  35(a),  nor  does  the  filing  of  a  motion 
under  35(a)  affect  the  validity  of  a  notice  of  appeal  filed 
before  entry  of  the  order  disposing  of  the  motion.  The 
filing  of  a  motion  under  Federal  Rule  of  Criminal  Proce- 
dure 35(a)  does  not  suspend  the  time  for  filing  a  notice 
of  appeal  from  a  judgment  of  conviction. 

(6)  Entry  Defined.  A  judgment  or  order  is  entered 
for  purposes  of  this  Rule  4(b)  when  it  is  entered  on  the 
criminal  docket. 


(c)  Appeal  by  an  Inmate  Confined  in  an  Institu- 
tion. 

(1)  If  an  inmate  confined  in  an  institution  files  a 
notice  of  appeal  in  either  a  civil  or  a  criminal  case,  the 
notice  is  timely  if  it  is  deposited  in  the  institution's 
internal  mail  system  on  or  before  the  last  day  for  Piling. 
If  an  institution  has  a  system  designed  for  legal  mail, 
the  inmate  must  use  that  system  to  receive  the  benefit 
of  this  rule.  Timely  filing  may  be  shown  by  a  declaration 
in  compliance  with  28  U.S.C.  §  1746  or  by  a  notarized 
statement,  either  of  which  must  set  forth  the  date  of 
deposit  and  state  that  first-class  postage  has  been  pre- 
paid. 

(2)  If  an  inmate  files  the  first  notice  of  appeal  in  a  civil 
case  under  this  Rule  4(c),  the  14-day  period  provided  in 
Rule  4(a)(3)  for  another  party  to  file  a  notice  of  appeal 
runs  from  the  date  when  the  district  court  dockets  the 
first  notice. 

(3)  When  a  defendant  in  a  criminal  case  files  a  notice 
of  appeal  under  this  Rule  4(c),  the  30-day  period  for 
the  government  to  file  its  notice  of  appeal  runs  from 
the  entry  of  the  judgment  or  order  appealed  from  or 
from  the  district  court's  docketing  of  the  defendant's 
notice  of  appeal,  whichever  is  later. 

(d)  Mistaken  Filing  in  the  Court  of  Appeals.  If 
a  notice  of  appeal  in  either  a  civil  or  a  criminal  case  is 
mistakenly  filed  in  the  court  of  appeals,  the  clerk  of 
that  court  must  note  on  the  notice  the  date  when  it 
was  received  and  send  it  to  the  district  clerk.  The  notice 
is  then  considered  filed  in  the  district  court  on  the  date 
so  noted. 


RULE  5.  Appeal  by  Pennission. 

(a)  Petition  for  Permission  to  Appeal. 

(1)  To  request  permission  to  appeal  when  an  appeal 
is  within  the  court  of  appeals'  discretion,  a  party  must 
file  a  peti^on^for  [icririission  to  appeal.  The  petition 
musFbeliled  with  the  circuit  clerk  with  proof  of  service 
on  all  other  parties  to  ihe  district -court  acfioh. 

(2)  The  petition  must  befiled  within  the  time  speci- 
fied by  the  statute  or  rule  authorizing  the  appeal  or,  if 
no  such  time  is  specified,  within  the  time  provided  by 
Rule  4(a)  for  filing  a  notice ^TappeUtT 

(3)  If  a  party  caiinot  petition  for  appeal  unless  the 
district  court  first  enters  an  order  granting  permission 
to  do  so  or  stating  that  the  necessary  conditions  are 
met,  the  district  court  may  amend  its  order,  either  on 
its  own  or  in  response  to  a  party's  motion,  to  include 
the  required  permission  or  statement.  In  that  event, 
the  time  to  petition  runs  from  entry  of  the  amended 
order. 

(b)  Contents  of  the  Petition;  Answer  or  Cross- 
Petition;  Oral  Argument. 

(1)  The  petition  must  include  the  following: 

(A)  the  facts  necessary  to  understand  the  question 
presented; 

(B)  the  question  itself; 
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(C)  the  relief  sought; 

(D)  the  re'asons  why  the  appeal  should  be  allowed 
and  is  authorized  by'altatute  or  rule;  and 

(E)  an  attached  copy  of: 

(i)  the  order,  decree,  or  judgment  complained  of  and 
any  related  opinion  or  memorandum,  and 

(ii)  any  order  stating  the  district  court's  permission 
to  appeal  or  finding  that  the  necessary  conditions  are 
met. 

(2)  A  party  may  file  ari  answerjn  opposition  or  a 
cross-petition  withint  7  days-after  the  petition  is  served. 

(3)  The  petition  and  answer  will  be  submitted  without 
oral  argument  unless  the  court  of  appeals  orders  other- 
wise.-  

(c)  Form  of  Papers;  Number  of  Copies.  All  papers 
must  conform  to^ule  32(cJ(2).  Except  by  the  court's 
perrsiissionrapaper  must  not  exceed  20 pages,  exclusive 
of  the  disclosure  statemeiu,  tHe  proof  of  service,  and 
the  accompanying  documents  required  by  Rule 
5(b)(1)(E).  An  original  and  3  copies  must  be  filed  unless 
the  court  requires  a  diffefeiir  number  by  local  rule  or 
by  order  in  a  particular  case. 

(d)  Grant  of  Permission;  Fees;  Cost  Bond;  Filing 
the  Record^,,. 

(1)  W-itKin  10  days  afterthe  entry  of  the  order  grant- 
ing permission  To  appeal,  the  appellant  must: 

(A)  pay  ^he  district  clerk  all  required  fees;  and 

(B)  file  a  cosTtrond  if  required  under  Rule  7. 

(2)  A  notice  of  appeal  need  notbe  filed.  The  date 
when  the  order  gFanTTiigpermission  to  appeal  is  entered 
serves  as  the  date  of  the  notice  of  appeal  for  calculating 
time  under  these  rules. 

(3)  The  district  clerk  must  notify  the  circuit  clerk 
once  the  petitioner  has  paid  the  fees.  Upon  receiving 
this  notice,  the  circuit  clerk  must^riter  the  appeal  on 
the  docket.  The  record  iTiiisfTje  forwarde(rand~tilBd  in 
accordance^th  Rules  11  and  12(c). 


RULE  5.1.  Appeal    by    Leave    Under    28 

U.S.C.  §  636(c)(5).  [Abrogated]. 


RULE  6.  Appeal  in  a  Rankruptcy  Case 
from  a  Final  Judgment,  Order,  or  Decree  of 
a  District  Court  or  Rankruptcy  Appellate 
Panel. 

(a)  Appeal  From  a  Judgment,  Order,  or  Decree 
of  a  District  Court  Exercising  Original  Jurisdiction 
in  a  Bankruptcy  Case.  An  appeal  to  a  court  of  appeals 
from  a  final  judgment,  order,  or  decree  of  a  district 
court  exercising  jurisdiction  under  28  U.S.C.  §  1334  is 
taken  as  any  other  civil  appeal  under  these  rules. 

(b)  Appeal  From  a  Judgment,  Order,  or  Decree 
of  a  District  Court  or  Bankruptcy  Appellate  Panel 
Exercising  Appellate  Jurisdiction  in  a  Bankruptcy 
Case. 

(1)  Applicability  of  Other  Rules.  These  rules  apply 


to  an  appeal  to  a  court  of  appeals  under  28  U.S.C.  § 
158(d)  from  a  final  judgment,  order,  or  decree  of  a 
district  court  or  bankruptcy  appellate  panel  exercising 
appellate  jurisdiction  under  28  U.S.C.  §  158(a)  or  (b). 
But  there  are  3  exceptions: 

(A)  Rules  4(a)(4),  4(b),  9,  10,  11,  12(b),  13-20,  22- 
23,  and  24(b)  do  not  apply; 

(B)  the  reference  in  Rule  3(c)  to  "Form  1  in  the 
Appendix  of  Forms"  must  be  read  as  a  reference  to 
Form  5;  and 

(C)  when  the  appeal  is  from  a  bankruptcy  appellate 
panel,  the  term  "district  court,"  as  used  in  any  apphcable 
rule,  means  "appellate  panel." 

(2)  Additional  Rules.  In  addition  to  the  rules  made 
applicable  by  Rule  6(b)(1),  the  following  rules  apply: 

(A)  Motion  for  Rehearing. 

(i)  If  a  timely  motion  for  rehearing  under  Bankruptcy 
Rule  8015  is  filed,  the  time  to  appeal  for  all  parties 
runs  from  the  entry  of  the  order  disposing  of  the  motion. 
A  notice  of  appeal  filed  after  the  district  court  or  bank- 
ruptcy appellate  panel  announces  or  enters  a  judgment, 
order,  or  decree — but  before  disposition  of  the  motion 
for  rehearing — becomes  effective  when  the  order  dis- 
posing of  the  motion  for  rehearing  is  entered. 

(ii)  Appellate  review  of  the  order  disposing  of  the 
motion  requires  the  party,  in  compliance  with  Rules 
3(c)  and  6(b)(1)(B),  to  amend  a  previously  filed  notice 
of  appeal.  A  party  intending  to  challenge  an  altered  or 
amended  judgment,  order,  or  decree  must  file  a  notice 
of  appeal  or  amended  notice  of  appeal  within  the  time 
prescribed  by  Rule  4 — excluding  Rules  4(a)(4)  and 
4(b) — measured  from  the  entry  of  the  order  disposing 
of  the  motion. 

(iii)  No  additional  fee  is  required  to  fJe  an  amended 
notice. 

(B)  The  Record  on  Appeal. 

(i)  Within  10  days  after  filing  the  notice  of  appeal, 
the  appellant  must  file  with  the  clerk  possessing  the 
record  assembled  in  accordance  with  Bankruptcy  Rule 
8006 — and  serve  on  the  appellee — a  statement  of  the 
issues  to  be  presented  on  appeal  and  a  designation  of 
the  record  to  be  certified  and  sent  to  the  circuit  clerk. 

(ii)  An  appellee  who  believes  that  other  parts  of  the 
record  are  necessary  must,  within  10  days  after  being 
served  with  the  appellant's  designation,  file  with  the 
clerk  and  serve  on  the  appellant  a  designation  of  addi- 
tional parts  to  be  included. 

(iii)  The  record  on  appeal  consists  of 

.  the  redesignated  record  as  provided  above; 

.  the  proceedings  in  the  district  court  or  bankruptcy 
appellate  panel;  and 

.  a  certified  copy  of  the  docket  entries  prepared  by 
the  clerk  under  Rule  3(d). 

(C)  Forwarding  the  Record. 

(i)  When  the  record  is  complete,  the  district  clerk 
or  bankruptcy  appellate  panel  clerk  must  number  the 
documents  constituting  the  record  and  send  them 
promptly  to  the  circuit  clerk  together  with  a  list  of  the 
documents  correspondingly  numbered  and  reasonably 
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identified.  Unless  directed  to  do  so  by  a  party  or  the 
circuit  clerk,  the  clerk  will  not  send  to  the  court  of 
appeals  documents  of  unusual  bulk  or  weight,  physical 
exhibits  other  than  documents,  or  other  parts  of  the 
record  designated  for  omission  by  local  rule  of  the  court 
of  appeals.  If  the  exhibits  are  unusually  bulky  or  heavy, 
a  party  must  arrange  with  the  clerks  in  advance  for  their 
transportation  and  receipt. 

(ii)  All  parties  must  do  whatever  else  is  necessary  to 
enable  the  clerk  to  assemble  and  forward  the  record. 
The  court  of  appeals  may  provide  by  rule  or  order  that 
a  certified  copy  of  the  docket  entries  be  sent  in  place 
of  the  redesignated  record,  but  any  party  may  request 
at  any  time  during  the  pendency  of  the  appeal  that  the 
redesignated  record  be  sent. 

(D)  Filing  the  Record.  Upon  receiving  the 
record — or  a  certified  copy  of  the  docket  entries  sent 
in  place  of  the  redesignated  record — the  circuit  clerk 
must  file  it  and  immediately  notify  all  parties  of  the 
filing  date. 


RULE  7.  Bond  for  Costs  on  Appeal  in  a 
Civil  Case. 

In  a  civil  case,  the  district  court  may  require  an  appel- 
lant to  file  a  bond  or  provide  other  security  in  any  form 
and  amount  necessary  to  ensure  payment  of  costs  on 
appeal.  Rule  8(b)  applies  to  a  surety  on  a  bond  given 
under  this  rule. 


RULE  8.  Stay  or  Injunction  Pending  Ap- 
peal. 

(a)  Motion  for  Stay. 

(1)  Initial  Motion  in  the  District  Court.  A  party  must 
ordinarily  move  first  in  the  district  court  for  the  follow- 
ing relief 

(A)  a  stay  of  the  judgment  or  order  of  a  district  court 
pending  appeal; 

(B)  approval  of  a  supersedeas  bond;  or 

(C)  an  order  suspending,  modifying,  restoring,  or 
granting  an  injunction  while  an  appeal  is  pending. 

(2)  Motion  in  the  Court  of  Appeals:  Conditions  on 
Relief.  A  motion  for  the  relief  mentioned  in  Rule  8(a)(  1) 
may  be  made  to  the  court  of  appeals  or  to  one  of  its 
judges. 

(A)  The  motion  must: 

(i)  show  that  moving  first  in  the  district  court  would 
be  impracticable;  or 

(ii)  state  that,  a  motion  having  been  made,  the  district 
court  denied  the  motion  or  failed  to  afford  the  relief 
requested  and  state  any  reasons  given  by  the  district 
court  for  its  action. 

(B)  The  motion  must  also  include: 

(i)  the  reasons  for  granting  the  relief  requested  and 
the  facts  relied  on; 

(ii)  originals  or  copies  of  affidavits  or  other  sworn 
statements  supporting  facts  subject  to  dispute;  and 


(iii)  relevant  parts  of  the  record. 

(C)  The  moving  party  must  give  reasonable  notice 
of  the  motion  to  all  parties. 

(D)  A  motion  under  this  Rule  8(a)(2)  must  be  filed 
with  the  circuit  clerk  and  normally  will  be  considered 
by  a  panel  of  the  court.  But  in  an  exceptional  case  in 
which  time  requirements  make  that  procedure  imprac- 
ticable, the  motion  may  be  made  to  and  considered  by 
a  single  judge. 

(E)  The  court  may  condition  relief  on  a  party's  filing 
a  bond  or  other  appropriate  security  in  the  district  court. 

(b)  Proceeding  Against  a  Surety.  If  a  party  gives 
security  in  the  form  of  a  bond  or  stipulation  or  other 
undertaking  with  one  or  more  sureties,  each  surety 
submits  to  the  jurisdiction  of  the  district  court  and 
irrevocably  appoints  the  district  clerk  as  the  surety's 
agent  on  whom  any  papers  affecting  the  surety's  liability 
on  the  bond  or  undertaking  may  be  served.  On  motion, 
a  surety's  liability  may  be  enforced  in  the  district  court 
without  the  necessity  of  an  independent  action.  The 
motion  and  any  notice  that  the  district  court  prescribes 
may  be  served  on  the  district  clerk,  who  must  promptly 
mail  a  copy  to  each  surety  whose  address  is  known. 

(c)  Stay  in  a  Criminal  Case.  Rule  38  of  the  Federal 
Rules  of  Criminal  Procedure  governs  a  stay  in  a  criminal 
case. 


RULE  9.  Release  in  a  Criminal  Case. 

(a)  Release  Before  Judgment  of  Conviction. 

(1)  The  district  court  must  state  in  writing,  or  orally 
on  the  record,  the  reasons  for  an  order  regarding  the 
release  or  detention  of  a  defendant  in  a  criminal  case. 
A  party  appealing  from  the  order  must  file  with  the 
court  of  appeals  a  copy  of  the  district  court's  order  and 
the  court's  statement  of  reasons  as  soon  as  practicable 
after  filing  the  notice  of  appeal.  An  appellant  who  ques- 
tions the  factual  basis  for  the  district  court's  order  must 
file  a  transcript  of  the  release  proceedings  or  an  explana- 
tion of  why  a  transcript  was  not  obtained. 

(2)  After  reasonable  notice  to  the  appellee,  the  court 
of  appeals  must  promptly  determine  the  appeal  on  the 
basis  of  the  papers,  affidavits,  and  parts  of  the  record 
that  the  parties  present  or  the  court  requires.  Unless 
the  court  so  orders,  briefs  need  not  be  filed. 

(3)  The  court  of  appeals  or  one  of  its  judges  may 
order  the  defendant's  release  pending  the  disposition 
of  the  appeal. 

(b)  Release  After  Judgment  of  Conviction.  A 
party  entitled  to  do  so  may  obtain  review  of  a  district- 
court  order  regarding  release  after  a  judgment  of  con- 
viction by  filing  a  notice  of  appeal  from  that  order  in 
the  district  court,  or  by  filing  a  motion  in  the  court  of 
appeals  if  the  party  has  already  filed  a  notice  of  appeal 
from  the  judgment  of  conviction.  Both  the  order  and 
the  review  are  subject  to  Rule  9(a).  The  papers  filed 
by  the  party  seeking  review  must  include  a  copy  of  the 
judgment  of  conviction. 

(c)  Criteria  for  Release.  The  court  must  make  its 
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decision  regarding  release  in  accordance  with  the  apph- 
cable  provisions  of  18  U.S.C.  5§  3142,  3143,  and 
3145(c). 


RULE  10.  The  Record  on  Appeal. 

(a)  Composition  of  the  Record  on  Appeal.  The 

following  items  constitute  the  record  on  appeal: 

(1)  the  original  papers  and  exhibits  filed  in  the  district 
court; 

(2)  the  transcript  of  proceedings,  if  any;  and 

(3)  a  certified  copy  of  the  docket  entries  prepared 
by  the  district  clerk. 

(b)  The  Transcript  of  Proceedings. 

(1)  Appellant's  Duty  to  Order.  Within  10  days  after 
filing  the  notice  of  appeal  or  entry  of  an  order  disposing 
of  the  last  timely  remaining  motion  of  a  type  specified 
in  Rule  4(a)(4)(A),  whichever  is  later,  the  appellant 
must  do  either  of  the  following: 

(A)  order  from  the  reporter  a  transcript  of  such  parts 
of  the  proceedings  not  already  on  file  as  the  appellant 
considers  necessary,  subject  to  a  local  rule  of  the  court 
of  appeals  and  with  the  following  qualifications: 

(i)  the  order  must  be  in  writing; 

(ii)  if  the  cost  of  the  transcript  is  to  be  paid  by  the 
United  States  under  the  Criminal  Justice  Act,  the  order 
must  so  state;  and 

(iii)  the  appellant  must,  within  the  same  period,  file 
a  copy  of  the  order  with  the  district  clerk;  or 

(B)  file  a  certificate  stating  that  no  transcript  will  be 
ordered. 

(2)  Unsupported  Findingor  Conclusion.  If  the  appel- 
lant intends  to  urge  on  appeal  that  a  finding  or  conclu- 
sion is  unsupported  by  the  evidence  or  is  contrary  to 
the  evidence,  the  appellant  must  include  in  the  record 
a  transcript  of  all  evidence  relevant  to  that  finding  or 
conclusion. 

(3)  Partial  Transcript  Unless  the  entire  transcript  is 
ordered: 

(A)  the  appellant  must — ^within  the  10  days  provided 
in  Rule  10(b)(1) — file  a  statement  of  the  issues  that  the 
appellant  intends  to  present  on  the  appeal  and  must 
serve  on  the  appellee  a  copy  of  both  the  order  or  certifi- 
cate and  the  statement; 

(B)  if  the  appellee  considers  it  necessary  to  have  a 
transcript  of  other  parts  of  the  proceedings,  the  appellee 
must,  within  10  days  after  the  service  of  the  order  or 
certificate  and  the  statement  of  the  issues,  file  and  serve 
on  the  appellant  a  designation  of  additional  parts  to  be 
ordered;  and 

(C)  unless  within  10  days  after  service  of  that  designa- 
tion the  appellant  has  ordered  all  such  parts,  and  has 
so  notified  the  appellee,  the  appellee  may  within  the 
following  10  days  either  order  the  parts  or  move  in  the 
district  court  for  an  order  requiring  the  appellant  to  do 
so. 

(4)  Payment.  At  the  time  of  ordering,  a  party  must 
make  satisfactory  arrangements  with  the  reporter  for 
paying  the  cost  of  the  transcript. 


(c)  Statement  of  the  Evidence  When  the  Pro- 
ceedings Were  Not  Recorded  or  When  a  Tran- 
script Is  Unavailable.  If  the  transcript  of  a  hearing 
or  trial  is  unavailable,  the  appellant  may  prepare  a  state- 
ment of  the  evidence  or  proceedings  from  the  best 
available  means,  including  the  appellant's  recollection. 
The  statement  must  be  served  on  the  appellee,  who 
may  serve  objections  or  proposed  amendments  within 
10  days  after  being  served.  The  statement  and  any  objec- 
tions or  proposed  amendments  must  then  be  submitted 
to  the  district  court  for  settlement  and  approval.  As 
settled  and  approved,  the  statement  must  be  included 
by  the  district  clerk  in  the  record  on  appeal. 

(d)  Agreed  Statement  as  the  Record  on  Appeal. 
In  place  of  the  record  on  appeal  as  defined  in  Rule 
10(a),  the  parties  may  prepare,  sign,  and  submit  to  the 
district  court  a  statement  of  the  case  showing  how  the 
issues  presented  by  the  appeal  arose  and  were  decided 
in  the  district  court.  The  statement  must  set  forth  only 
those  facts  averred  and  proved  or  sought  to  be  proved 
that  are  essential  to  the  court's  resolution  of  the  issues. 
If  the  statement  is  truthful,  it — together  with  any  addi- 
tions that  the  district  court  may  consider  necessary  to 
a  full  presentation  of  the  issues  on  appeal — must  be 
approved  by  the  district  court  and  must  then  be  certified 
to  the  court  of  appeals  as  the  record  on  appeal.  The 
district  clerk  must  then  send  it  to  the  circuit  clerk  within 
the  time  provided  by  Rule  11.  A  copy  of  the  agreed 
statement  may  be  filed  in  place  of  the  appendix  required 
by  Rule  30. 

(e)  Correction  or  Modification  of  the  Record. 

(1)  If  any  difference  arises  about  whether  the  record 
truly  discloses  what  occurred  in  the  district  court,  the 
difference  must  be  submitted  to  and  settled  by  that 
court  and  the  record  conformed  accordingly. 

(2)  If  anything  material  to  either  party  is  omitted 
from  or  misstated  in  the  record  by  error  or  accident, 
the  omission  or  misstatement  may  be  corrected  and  a 
supplemental  record  may  be  certified  and  forwarded: 

(A)  on  stipulation  of  the  parties; 

(B)  by  the  district  court  before  or  after  the  record 
has  been  forwarded;  or 

(C)  by  the  court  of  appeals. 

(3)  All  other  questions  as  to  the  form  and  content  of 
the  record  must  be  presented  to  the  court  of  appeals. 


RULE  11.   Forwarding  the  Record. 

(a)  Appellant's  Duty.  An  appellant  filing  a  notice 
of  appeal  must  comply  with  Rule  10(b)  and  must  do 
whatever  else  is  necessary  to  enable  the  clerk  to  assem- 
ble and  forward  the  record.  If  there  are  multiple  appeals 
from  a  judgment  or  order,  the  clerk  must  forward  a 
single  record. 

(b)  Duties  of  Reporter  and  District  Clerk. 

( 1 )  Reporter's  Duty  to  Prepare  and  File  a  Transcript. 
The  reporter  must  prepare  and  file  a  transcript  as  fol- 
lows: 

(A)  Upon  receiving  an  order  for  a  transcript,  the 
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reporter  must  enter  at  the  foot  of  the  order  the  date 
of  its  receipt  and  the  expected  completion  date  and 
send  a  copy,  so  endorsed,  to  the  circuit  clerk. 

(B)  If  the  transcript  cannot  be  completed  within  30 
days  of  the  reporter's  receipt  of  the  order,  the  reporter 
may  request  the  circuit  clerk  to  grant  additional  time 
to  complete  it.  The  clerk  must  note  on  the  docket  the 
action  taken  and  notify  the  parties. 

(C)  When  a  transcript  is  complete,  the  reporter  must 
file  it  with  the  district  clerk  and  notify  the  circuit  clerk 
of  the  filing. 

(D)  If  the  reporter  faik  to  file  the  transcript  on  time, 
the  circuit  clerk  must  notify  the  district  judge  and  do 
whatever  else  the  court  of  appeals  directs. 

(2)  District  Clerk's  Duty  to  Forward.  When  the 
record  is  complete,  the  district  clerk  must  number  the 
documents  constituting  the  record  and  send  them 
promptly  to  the  circuit  clerk  together  with  a  list  of  the 
documents  correspondingly  numbered  and  reasonably 
identified.  Unless  directed  to  do  so  by  a  party  or  the 
circuit  clerk,  the  district  clerk  will  not  send  to  the  court 
of  appeals  documents  of  unusual  bulk  or  weight,  physi- 
cal exhibits  other  than  documents,  or  other  parts  of  the 
record  designated  for  omission  by  local  rule  of  the  court 
of  appeals.  If  the  exhibits  are  unusually  bulky  or  heavy, 
a  party  must  arrange  with  the  clerks  in  advance  for  their 
transportation  and  receipt. 

(c)  Retaining  the  Record  Temporarily  in  the  Dis- 
trict Court  for  Use  in  Preparing  the  Appeal.  The 
parties  may  stipulate,  or  the  district  court  on  motion 
may  order,  that  the  district  clerk  retain  the  record  tem- 
porarily for  the  parties  to  use  in  preparing  the  papers 
on  appeal.  In  that  event  the  district  clerk  must  certify 
to  the  circuit  clerk  that  the  record  on  appeal  is  complete. 
Upon  receipt  of  the  appellee's  brief  or  earlier  if  the 
court  orders  or  the  parties  agree,  the  appellant  must 
request  the  district  clerk  to  forward  the  record. 

(d)  [Abrogated.] 

(e)  Retaining  the  Record  by  Court  Order. 

(1)  The  court  of  appeals  may,  by  order  or  local  rule, 
provide  that  a  certified  copy  of  the  docket  entries  be 
forwarded  instead  of  the  entire  record.  But  a  party  may 
at  any  time  during  the  appeal  request  that  designated 
parts  of  the  record  be  forwarded. 

(2)  The  district  court  may  order  the  record  or  some 
part  of  it  retained  if  the  court  needs  it  while  the  appeal 
is  pending,  subject,  however,  to  call  by  the  court  of 
appeals. 

(3)  If  part  or  all  of  the  record  is  ordered  retained, 
the  district  clerk  must  send  to  the  court  of  appeals  a 
copy  of  the  order  and  the  docket  entries  together  with 
the  parts  of  the  original  record  allowed  by  the  district 
court  and  copies  of  any  parts  of  the  record  designated 
by  the  parties. 

(0  Retaining  Farts  of  the  Record  in  the  District 
Court  by  Stipulation  of  the  Parties.  The  parties  may 
agree  by  written  stipulation  filed  in  the  district  court 
that  designated  parts  of  the  record  be  retained  in  the 
district  court  subject  to  call  by  the  court  of  appeals  or 


request  by  a  party.  The  parts  of  the  record  so  designated 
remain  a  part  of  the  record  on  appeal. 

(g)  Record  for  a  Preliminary  Motion  in  the  Court 
of  Appeals.  If  before  the  record  is  forwarded,  a  party 
makes  any  of  the  following  motions  in  the  court  of 
appeals: 

.  for  dismissal; 

.  for  release; 

.  for  a  stay  pending  appeal; 

.  for  additional  security  on  the  bond  on  appeal  or  on 
a  supersedeas  bond;  or 

.  for  any  other  intermediate  order — 

the  district  clerk  must  send  the  court  of  appeals  any 
parts  of  the  record  designated  by  any  party. 


RULE  12.  Docketing  the  Appeal;  Filing  a 
Representation  Statement;  FUing  the 
Record. 

(a)  Docketing  the  Appeal.  Upon  receiving  the  copy 
of  the  notice  of  appeal  and  the  docket  entries  from  the 
district  clerk  under  Rule  3(d),  the  circuit  clerk  must 
docket  the  appeal  under  the  title  of  the  district-court 
action  and  must  identify  the  appellant,  adding  the  appel- 
lant's name  if  necessary. 

(b)  Filing  a  Representation  Statement.  Unless 
the  court  of  appeals  designates  another  time,  the  attor- 
ney who  filed  the  notice  of  appeal  must,  within  10  days 
after  filing  the  notice,  file  a  statement  with  the  circuit 
clerk  naming  the  parties  that  the  attorney  represents 
on  appeal. 

(c)  Filing  the  Record,  Partial  Record,  or  Certifi- 
cate. Upon  receiving  the  record,  partial  record,  or  dis- 
trict clerk's  certificate  as  provided  in  Rule  1 1,  the  circuit 
clerk  must  file  it  and  immediately  notify  all  parties  of 
the  filing  date. 


TITLE  III. 

REVIEW  OF  A  DECISION  OF  THE 

UNITED  STATES  TAX  COURT 

RULE  13.  Review  of  a  Decision  of  the  Tax 
Court. 

(a)  How  Obtained;  Time  for  Filing  Notice  of 
Appeal. 

(1)  Review  of  a  decision  of  the  United  States  Tax 
Court  is  commenced  by  filing  a  notice  of  appeal  with 
the  Tax  Court  clerk  within  90  days  after  the  entry  of  the 
Tax  Court's  decision.  At  the  time  of  filing,  the  appellant 
must  furnish  the  clerk  with  enough  copies  of  the  notice 
to  enable  the  clerk  to  comply  with  Rule  3(d).  If  one 
party  files  a  timely  notice  of  appeal,  any  other  party 
may  file  a  notice  of  appeal  within  120  days  after  the 
Tax  Court's  decision  is  entered. 

(2)  If,  under  Tax  Court  rules,  a  party  makes  a  timely 
motion  to  vacate  or  revise  the  Tax  Court's  decision,  the 
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time  to  file  a  notice  of  appeal  runs  from  the  entry  of 
the  order  disposing  of  the  motion  or  from  the  entry  of 
a  new  decision,  whichever  is  later. 

(b)  Notice  of  Appeal;  How  Filed.  The  notice  of 
appeal  may  be  filed  either  at  the  Tax  Court  clerk's  office 
in  the  District  of  Columbia  or  by  mail  addressed  to  the 
clerk.  If  sent  by  mail  the  notice  is  considered  filed  on 
the  postmark  date,  subject  to  §  7502  of  the  Internal 
Revenue  Code,  as  amended,  and  the  applicable  regula- 
tions. 

(c)  Contents  of  the  Notice  of  Appeal;  Service; 
Effect  of  Filing  and  Service.  Rule  3  prescribes  the 
contents  of  a  notice  of  appeal,  the  manner  of  service, 
and  the  effect  of  its  filing  and  service.  Form  2  in  the 
Appendix  of  Forms  is  a  suggested  form  of  a  notice  of 
appeal. 

(d)  The  Record  on  Appeal;  Forwarding;  Filing. 

(1)  An  appeal  from  the  Tax  Court  is  governed  by  the 
parts  of  Rules  10,  11,  and  12  regarding  the  record  on 
appeal  from  a  district  court,  the  time  and  manner  of 
forwarding  and  filing,  and  the  docketing  in  the  court 
of  appeals.  References  in  those  rules  and  in  Rule  3  to 
the  district  court  and  district  clerk  are  to  be  read  as 
referring  to  the  Tax  Court  and  its  clerk. 

(2)  If  an  appeal  from  a  Tax  Court  decision  is  taken 
to  more  than  one  court  of  appeals,  the  original  record 
must  be  sent  to  the  court  named  in  the  first  notice  of 
appeal  filed.  In  an  appeal  to  any  other  court  of  appeals, 
the  appellant  must  apply  to  that  other  court  to  make 
provision  for  the  record. 


RULE  14.  Applicability  of  Other  Rules  to 
the  Review  of  a  Tax  Court  Decision. 

All  provisions  of  these  rules,  except  Rules  4-9,  15-20, 
and  22-23,  apply  to  the  review  of  a  Tax  Court  decision. 


.  TITLE  rV. 

REVIEW  OR  ENFORCEMENT  OF  AN 

ORDER  OF  AN  ADMINISTRATIVE 

AGENCY,  BOARD,  COMMISSION,  OR 

OFFICER 


RULE  15.  Review  or  Enforcement  of  an 
Agency  Order — How  Obtained;  Intervention. 

(a)  Petition  for  Review;  Joint  Petition. 

(1)  Review  of  an  agency  order  is  commenced  by 
filing,  within  the  Hme  prescribed  by  law,  a  petition  for 
review  with  the  clerk  of  a  court  of  appeals  authorized  to 
review  the  agency  order.  If  their  interests  make  joinder 
practicable,  two  or  more  persons  may  join  in  a  petition 
to  the  same  court  to  review  the  same  order. 

(2)  The  petition  must: 

(A)  name  each  party  seeking  review  either  in  the 
caption  or  the  body  of  the  petition — using  such  terms 


as  "et  al.,"  "petitioners,"  or  "respondents"  does  not  effec- 
tively name  the  parties; 

(B)  name  the  agency  as  a  respondent  (even  though 
not  named  in  the  petition,  the  United  States  is  a  respon- 
dent if  required  by  statute);  and 

(C)  specify  the  order  or  part  thereof  to  be  reviewed. 

(3)  Form  3  in  the  Appendix  of  Forms  is  a  suggested 
form  of  a  petition  for  review. 

(4)  In  this  rule  "agency"  includes  an  agency,  board, 
commission,  or  officer;  "petition  for  review"  includes  a 
petition  to  enjoin,  suspend,  modify,  or  otherwise  review, 
or  a  notice  of  appeal,  whichever  form  is  indicated  by 
the  applicable  statute. 

(b)  Application  or  Cross-Application  to  Enforce 
an  Order;  Answer;  Default. 

(1)  An  application  to  enforce  an  agency  order  must 
be  filed  with  the  clerk  of  a  court  of  appeals  authorized 
to  enforce  the  order.  If  a  petition  is  filed  to  review  an 
agency  order  that  the  court  may  enforce,  a  party  oppos- 
ing the  petition  may  file  a  cross-application  for  enforce- 
ment. 

(2)  Within  20  days  after  the  application  for  enforce- 
ment is  filed,  the  respondent  must  serve  on  the  appli- 
cant an  answer  to  the  application  and  file  it  with  the 
clerk.  If  the  respondent  fails  to  answer  in  time,  the 
court  will  enter  judgment  for  the  relief  requested. 

(3)  The  application  must  contain  a  concise  statement 
of  the  proceedings  in  which  the  order  was  entered, 
the  facts  upon  which  venue  is  based,  and  the  relief 
requested. 

(c)  Service  of  the  Petition  or  Application.  The 
circuit  clerk  must  serve  a  copy  of  the  petition  for  review, 
or  an  application  or  cross-application  to  enforce  an 
agency  order,  on  each  respondent  as  prescribed  by  Rule 
3(d),  unless  a  different  manner  of  service  is  prescribed 
by  statute.  At  the  time  of  filing,  the  petitioner  must: 

(1)  serve,  or  have  served,  a  copy  on  each  party  admit- 
ted to  participate  in  the  agency  proceedings,  except  for 
the  respondents; 

(2)  file  with  the  clerk  a  list  of  those  so  served;  and 

(3)  give  the  clerk  enough  copies  of  the  petition  or 
application  to  serve  each  respondent. 

(d)  Intervention.  Unless  a  statute  provides  another 
method,  a  person  who  wants  to  intervene  in  a  proceed- 
ing under  this  rule  must  file  a  motion  for  leave  to 
intervene  with  the  circuit  clerk  and  serve  a  copy  on  all 
parties.  The  motion — or  other  notice  of  intervention 
authorized  by  statute — must  be  filed  within  30  days 
after  the  petition  for  review  is  filed  and  must  contain 
a  concise  statement  of  the  interest  of  the  moving  party 
and  the  grounds  for  intervention. 

(e)  Payment  of  Fees.  When  fihng  any  separate  or 
joint  petition  for  review  in  a  court  of  appeals,  the  peti- 
tioner must  pay  the  circuit  clerk  all  required  fees. 


RULE  15.1.   Briefs  and  Oral  Argument  in  a 
National  Labor  Relations  Board  Proceeding. 

In  either  an  enforcement  or  a  review  proceeding,  a 
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party  adverse  to  the  National  Labor  Relations  Board 
proceeds  first  on  briefing  and  at  oral  argument,  unless 
the  court  orders  otherwise. 


RULE  16.  The  Record  on  Review  or  En- 
forcement. 

(a)  Composition  of  the  Record.  The  record  on 
review  or  enforcement  of  an  agency  order  consists  of 

(1)  the  order  involved; 

(2)  any  findings  or  report  on  which  it  is  based;  and 

(3)  the  pleadings,  evidence,  and  other  parts  of  the 
proceedings  before  the  agency. 

(b)  Omissions  From  or  Misstatements  in  the 
Record.  The  parties  may  at  any  time,  by  stipulation, 
supply  any  omission  from  the  record  or  correct  a  mis- 
statement, or  the  court  may  so  direct.  If  necessary, 
the  court  may  direct  that  a  supplemental  record  be 
prepared  and  filed. 


RULE  17.   Filing  the  Record. 

(a)  Agency  to  File;  Time  for  Filing;  Notice  of 
Filing.  The  agency  must  file  the  record  with  the  circuit 
clerk  within  40  days  after  being  served  with  a  petition  for 
review,  unless  the  statute  authorizing  review  provides 
otherwise,  or  within  40  days  after  it  files  an  application 
for  enforcement  unless  the  respondent  fails  to  answer 
or  the  court  orders  otherwise.  The  court  may  shorten 
or  extend  the  time  to  file  the  record.  The  clerk  must 
notify  all  parties  of  the  date  when  the  record  is  filed. 

(b)  Filing— What  Constitutes. 

(1)  The  agency  must  file: 

(A)  the  original  or  a  certified  copy  of  the  entire  record 
or  parts  designated  by  the  parties;  or 

(B)  a  certified  list  adequately  describing  all  docu- 
ments, transcripts  of  testimony,  exhibits,  and  other  ma- 
terial constituting  the  record,  or  describing  those  parts 
designated  by  the  parties. 

(2)  The  parties  may  stipulate  in  writing  that  no  record 
or  certified  list  be  filed.  The  date  when  the  stipulation 
is  filed  with  the  circuit  clerk  is  treated  as  the  date  when 
the  record  is  filed. 

(3)  The  agency  must  retain  any  portion  of  the  record 
not  filed  with  the  clerk.  All  parts  of  the  record  retained 
by  the  agency  are  a  part  of  the  record  on  review  for  all 
purposes  and,  if  the  court  or  a  party  so  requests,  must 
be  sent  to  the  court  regardless  of  any  prior  stipulation. 


RULE  18.  Stay  Pending  Review. 

(a)  Motion  for  a  Stay. 

(1)  Initial  Motion  Before  the  Agency.  A  petitioner 
must  ordinarily  move  first  before  the  agency  for  a  stay 
pending  review  of  its  decision  or  order. 

(2)  Motion  in  the  Court  of  Appeals.  A  motion  for  a 
stay  may  be  made  to  the  court  of  appeals  or  one  of  its 
judges. 


(A)  The  motion  must: 

(i)  show  that  moving  first  before  the  agency  would 
be  impracticable;  or 

(ii)  state  that,  a  motion  having  been  made,  the  agency 
denied  the  motion  or  failed  to  afford  the  relief  requested 
and  state  any  reasons  given  by  the  agency  for  its  action. 

(B)  The  motion  must  also  include: 

(i)  the  reasons  for  granting  the  relief  requested  and 
the  facts  relied  on; 

(ii)  originals  or  copies  of  affidavits  or  other  sworn 
statements  supporting  facts  subject  to  dispute;  and 

(iii)  relevant  parts  of  the  record. 

(C)  The  moving  party  must  give  reasonable  notice 
of  the  motion  to  all  parties. 

(D)  The  motion  must  be  filed  with  the  circuit  clerk 
and  normally  will  be  considered  by  a  panel  of  the  court. 
But  in  an  exceptional  case  in  which  time  requirements 
make  that  procedure  impracticable,  the  motion  may  be 
made  to  and  considered  by  a  single  judge. 

(b)  Bond.  The  court  may  condition  relief  on  the 
filing  of  a  bond  or  other  appropriate  security. 


RULE  19.  Settlement  of  a  Judgment  En- 
forcing an  Agency  Order  in  Part. 

When  the  court  files  an  opinion  directing  entry  of 
judgment  enforcing  the  agency's  order  in  part,  the 
agency  must  within  14  days  file  with  the  clerk  and  serve 
on  each  other  party  a  proposed  judgment  conforming 
to  the  opinion.  A  party  who  disagrees  with  the  agency's 
proposed  judgment  must  within  7  days  file  with  the 
clerk  and  serve  the  agency  with  a  proposed  judgment 
that  the  party  believes  conforms  to  the  opinion.  The 
court  will  settle  the  judgment  and  direct  entry  without 
further  hearing  or  argument. 

RULE  20.  Applicability  of  Rules  to  the  Re- 
view or  Enforcement  of  an  Agency  Order. 

All  provisions  of  these  rules,  except  Rules  3-14  and 
22-23,  apply  to  the  review  or  enforcement  of  an  agency 
order.  In  these  rules,  "appellant"  includes  a  petitioner 
or  applicant,  and  "appellee"  includes  a  respondent. 

TITLE  V. 
EXTRAORDINARY  WRITS 


RULE  21.  Writs  of  Mandamus  and  Prohi- 
bition, and  Other  Extraordinary  Writs. 

(a)  Mandamus  or  Prohibition  to  a  Court:  Peti- 
tion, Filing,  Service,  and  Docketing. 

(I)  A  party  petitioning  for^^writ  of  mandairms_pr 
prohibition  directed  to  a  court  must  fil£a  petition  with 
tFie~cifcuit  clerk  with  proof  of  service  pn^aH^arti^  to 
th'e  proceeding  in  the  trial  court.  The  party  must  also 
provide  a  copy  to  the  trial-court  judge.  All  parties  to 
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the  proceeding  in  the  trial  court  other  than  the  peti- 
tioner are "respon_derifsIlbr„a)i  purposes. 

(2)(A)  The  petition  must  be  titled  "In  re  [name  of 
petitioner]." 

(B)  The  petition  must  state: 
(i)  the  relief  sought; 

(ii)  the  issues  presented; 

(iii)  the  facts  necessary  to  understand  the  issue  pre- 
sented by  the  petition;  and 

(iv)  the  reasons  why  the  writ  should  issue. 

(C)  The  petition  must  include  a  copy  of  any  order 
or  opinion  or  parts  of  the  record  that  may  be  essential 
to  understand  the  matters  set  forth  in  the  petition. 

(3)  Upon  receiving  the  prescribed^.docket  fee,  the 
clerk  must  docket  the  petition,  and  submit  it  to  the 
court. 

(b)  Denial;  Order  Directing  Answer;  Briefs;  Pre- 
cedence. 

( 1 )  The  court  may  deny  the  TCtition  without  an  an- 
swer.„Othervvise,  it  must  orHer  the  respondenT.'iTany, 
to  answer  within  a  fixed  tfffie^  ~ "" 

(2)  The  clerk  must  serve  the  order  to  respond  on  all 
persons  directed  to  respond. 

(3)  Two  or  more  respondents  may  answer  jointly. 

(4)  The  court  of  appeals  may  invite  or  order  the  trial- 
court  judge  to  address  the  petition  or  may  invite  an 
amicus  curiae  to  do  so.  The  trial-court  judge  may  re- 
quest permission  to  address  the  petition  but  may  not 
do  so  unless  invited  or  ordered  to  do  so  by  the  court 
of  appeals. 

(5)  If  briefing  or  oral  acgumentjs. required,  the  clerk 
must  advise  tTie  parties,  and  when  appropriate,  the  trial- 
court  judge  or  amicus  curiae. 

(6)  The_piQceeding  must  be  given  preference  over 
ordinary  civil  cases.  ~ 

(7)  The  circuit  clerk  must  send  a  copy  of  the  final 
disposition  to  the  trial-court  judge. 

(c)  Other  Extraordinary  Writs.  An  application  for 
an  extraordinary  writ  other  than  one  provided  for  in 
Rule  21-(a}  must  be  made  by  filing  a  petition  with  the 
circuit  clerk  with  proof  of  service  on  the  respondents. 
Proceedings  on  the  application  must  conform,  so  far  as 
is  practicable,  to  the  procedures  prescribed  in  Rule 
21(a)  and  (b). 

(d)  Form  of  Papers;  Number  of  Copies.  All  papers 
must^conform  to  Rule  32(c)(2).  Except  by  the  court's 
permission,  a  paper  rnusTngLesceedSQ pages,  exclusive 
of  the  disclosure  statement,  the  proof  of  service,  and 
the  accompanying  documents  required  by  Rule 
21(a)(2)(C).  An  original  and  Sjcopies  must  oe  filed 
unless  the  court  requires  the  filing  of  a  different  number 
by  local  rule  or  by  order  in  a  particular  case. 

TITLE  VI. 

HABEAS  CORPUS;  PROCEEDINGS 

IN  FORMA  PAUPERIS 

RULE  22.  Habeas  Corpus  and  Section 
2255  Proceedings. 

(a)  Application  for  the  Original  Writ.  An  applica- 


tion for  a  writ  of  habeas  corpus  must  be  made  to  the 
appropriate  district  court.  If  made  to  a  circuit  judge, 
the  application  must  be  transferred  to  the  appropriate 
district  court.  If  a  district  court  denies  an  application 
made  or  transferred  to  it,  renewal  of  the  application 
before  a  circuit  judge  is  not  permitted.  The  applicant 
may,  under  28  U.S.C.  §  2253,  appeal  to  the  court  of 
appeals  from  the  district  court's  order  denying  the  apph- 
cation. 

(b)  Certificate  of  Appealability. 

( 1 )  In  a  habeas  corpus  proceeding  in  which  the  deten- 
tion complained  of  arises  from  process  issued  by  a  state 
court,  or  in  a  28  U.S.C.  5  2255  proceeding,  the  applicant 
cannot  take  an  appeal  unless  a  circuit  justice  or  a  circuit 
or  district  judge  issues  a  certificate  of  appealabiUty  un- 
der 28  U.S.C.  §  2253(c).  If  an  applicant  files  a  notice 
of  appeal,  the  district  judge  who  rendered  the  judgment 
must  either  issue  a  certificate  of  appealability  or  state 
why  a  certificate  should  not  issue.  The  district  clerk 
must  send  the  certificate  or  statement  to  the  court  of 
appeals  with  the  notice  of  appeal  and  the  file  of  the 
district-court  proceedings.  If  the  district  judge  has  de- 
nied the  certificate,  the  applicant  may  request  a  circuit 
judge  to  issue  the  certificate. 

(2)  A  request  addressed  to  the  court  of  appeals  may 
be  considered  by  a  circuit  judge  or  judges,  as  the  court 
prescribes.  If  no  express  request  for  a  certificate  is  filed, 
the  notice  of  appeal  constitutes  a  request  addressed  to 
the  judges  of  the  court  of  appeals. 

(3)  A  certificate  of  appealability  is  not  required  when 
a  state  or  its  representative  or  the  United  States  or  its 
representative  appeals. 

RULE  23.  Custody  or  Release  of  a  Pris- 
oner in  a  Habeas  Corpus  Proceeding. 

(a)  Transfer  of  Custody  Pending  Review.  Pending 
review  of  a  decision  in  a  habeas  corpus  proceeding 
commenced  before  a  court,  justice,  or  judge  of  the 
United  States  for  the  release  of  a  prisoner,  the  person 
having  custody  of  the  prisoner  must  not  transfer  custody 
to  another  unless  a  transfer  is  directed  in  accordance 
with  this  rule.  When,  upon  application,  a  custodian 
shows  the  need  for  a  transfer,  the  court,  justice,  or  judge 
rendering  the  decision  under  review  may  authorize  the 
transfer  and  substitute  the  successor  custodian  as  a 
party. 

(b)  Detention  or  Release  Pending  Review  of  De- 
cision Not  to  Release.  While  a  decision  not  to  release 
a  prisoner  is  under  review,  the  court  or  judge  rendering 
the  decision,  or  the  court  of  appeals,  or  the  Supreme 
Court,  or  a  judge  or  justice  of  either  court,  may  order 
that  tlie  prisoner  be: 

(1)  detained  in  the  custody  from  which  release  is 
sought; 

(2)  detained  in  other  appropriate  custody;  or 

(3)  released  on  personal  recognizance,  with  or  with- 
out surety. 

(c)  Release  Pending  Review  of  Decision  Order- 
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ing  Release.  While  a  decision  ordering  the  release  of 
a  prisoner  is  under  review,  the  prisoner  must — unless 
the  court  or  judge  rendering  the  decision,  or  the  court 
of  appeals,  or  the  Supreme  Court,  or  a  judge  or  justice  of 
either  court  orders  otherwise — be  released  on  personal 
recognizance,  with  or  without  surety. 

(d)  Modification  of  the  Initial  Order  on  Custody. 
An  initial  order  governing  the  prisoner's  custody  or 
release,  including  any  recognizance  or  surety,  continues 
in  effect  pending  review  unless  for  special  reasons 
shown  to  the  court  of  appeals  or  the  Supreme  Court, 
or  to  a  judge  or  justice  of  either  court,  the  order  is 
modified  or  an  independent  order  regarding  custody, 
release,  or  surety  is  issued. 


RULE  24.   Proceeding  in  Forma  Pauperis. 

(a)  Leave  to  Proceed  in  Forma  Pauperis. 

(1)  Motion  in  the  District  Court.  Except  as  stated  in 
Rule  24(a)(3),  a  party  to  a  district-court  action  who 
desires  to  appeal  in  forma  pauperis  must  file  a  motion 
in  the  district  court.  The  party  must  attach  an  affidavit 
that: 

(A)  shows  in  the  detail  prescribed  by  Form  4  of  the 
Appendix  of  Forms  the  party's  inability  to  pay  or  to 
give  security  for  fees  and  costs; 

(B)  claims  an  entitlement  to  redress;  and 

(C)  states  the  issues  that  the  party  intends  to  present 
on  appeal. 

(2)  Action  on  the  Motion.  If  the  district  court  grants 
the  motion,  the  party  may  proceed  on  appeal  without 
prepaying  or  giving  security  for  fees  and  costs,  unless 
a  statute  provides  otherwise.  If  the  district  court  denies 
the  motion,  it  must  state  its  reasons  in  writing. 

(3)  Prior  Approval.  A  party  who  was  permitted  to 
proceed  in  forma  pauperis  in  the  district-court  action, 
or  who  was  determined  to  be  financially  unable  to  obtain 
an  adequate  defense  in  a  criminal  case,  may  proceed  on 
appeal  in  forma  pauperis  without  further  authorization, 
unless: 

(A)  the  district  court — before  or  after  the  notice  of 
appeal  is  filed — certifies  that  the  appeal  is  not  taken  in 
good  faith  or  finds  that  the  party  is  not  otherwise  entitled 
to  proceed  in  forma  pauperis  and  states  in  writing  its 
reasons  for  the  certification  or  finding;  or 

(B)  a  statute  provides  otherwise. 

(4)  Notice  of  LHstrict  Court's  Denial.  The  district 
clerk  must  immediately  notify  the  parties  and  the  court 
of  appeals  when  the  district  court  does  any  of  the  fol- 
lowing; 

(A)  denies  a  motion  to  proceed  on  appeal  in  forma 
pauperis; 

(B)  certifies  that  the  appeal  is  not  taken  in  good  faith; 
or 

(C)  finds  that  the  party  is  not  otherwise  entitled  to 
proceed  in  forma  pauperis. 

(5)  Motion  in  the  Court  of  Appeals.  A  party  may  file 
a  motion  to  proceed  on  appeal  in  forma  pauperis  in  the 
court  of  appeals  within  30  days  after  service  of  the 


notice  prescribed  in  Rule  24(a)(4).  The  motion  must 
include  a  copy  of  the  affidavit  filed  in  the  district  court 
and  the  district  court's  statement  of  reasons  for  its  ac- 
tion. If  no  affidavit  was  filed  in  the  district  court,  the 
party  must  include  the  affidavit  prescribed  by  Rule 
24(a)(1). 

(b)  Leave  to  Proceed  in  Forma  Pauperis  on  Ap- 
peal or  Review  of  an  Administrative-Agency  Pro- 
ceeding. When  an  appeal  or  review  of  a  proceeding 
before  an  administrative  agency,  board,  commission,  or 
officer  (including  for  the  purpose  of  this  rule  the  United 
States  Tax  Court)  proceeds  directly  in  a  court  of  appeals, 
a  parfy  may  file  in  the  court  of  appeals  a  motion  for 
leave  to  proceed  on  appeal  in  forma  pauperis  with  an 
affidavit  prescribed  by  Rule  24(a)(1). 

(c)  Leave  to  Use  Original  Record.  A  party  allowed 
to  proceed  on  appeal  in  forma  pauperis  may  request 
that  the  appeal  be  heard  on  the  original  record  without 
reproducing  any  part. 

TITLE  VII. 
GENERAL  PROVISIONS 


RULE  25.   Filing  and  Service. 

(a)  Filing. 

( 1 )  Filing  with  the  Clerk.  A  paper  required  or  permit- 
ted to  be  filed  in  a  court  of  appeals  must  beJUed  with 
the  clerk. 

{2:}  Filing:  Method  and  Timeline.^s. 

(A)  In  General.  Filing  may  be^ccomplished  by  mail 
addressed  to_the_jclerk,  but  filing  is  not  timely  unless 
the  clerk  ^eives^the  papers  within  the  time  fixed  for 
filing.--    ^ 

(B)  A  Brief  or  Appendix.  A  brief  or  appendix  is 
timely  filed,  however,  if  on  or  before  the  last  day  for 
filing,  it  is: 

(i)  mailed  to  the  clerk  by  First-Class  Mail,  or  other 
class  of  mail  that  is  at  least  as  expeditious,  postage 
prepaid;  or 

(ii)  dispatched  to  a  third-parfy  commercial  carrier  for 
delivery  to  the  clerk  within  3  calendar  days. 

(C)  Inmate  Filing.  A  paper  filed  by  an  inmate  con- 
fined in  an  institution  is  timely  if  deposited  in  the  institu- 
tion's internal  mailing  system  on  or  before  the  last  day 
for  filing.  If  an  institution  has  a  system  designed  for 
legal  mail,  the  inmate  must  use  that  system  to  receive 
the  benefit  of  this  rule.  Timely  filing  may  be  shown  by 
a  declaration  in  compliance  with  28  U.S.C.  §  1746  or 
by  a  notarized  statement,  either  of  which  must  set  forth 
the  date  of  deposit  and  state  that  first-class  postage  has 
been  prepaid. 

(D)  Electronic  FUing.  A  court  of  appeals  may  by 
local  rule  permit  papers  to  be  filed,  signed,  or  verified 
by  electronic  means  that  are  consistent  with  technical 
standards,  if  any,  that  the  Judicial  Conference  of  the 
United  States  establishes.  A  paper  filed  by  electronic 
means  in  compliance  with  a  local  rule  constitutes  a 
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written  paper  for  the  purpose  of  applying  these  rules. 

(3)  Filing  a  Motion  with  a  Judge.  If  a  motion  requests 
relief  that  may  be  granted  by  a  single  judge,  the  judge 
may  permit  the  motion  to  be  filed  with  the  judge;  the 
judge  must  note  the  fJing  date  on  the  motion  and  give 
it  to  the  clerk. 

(4)  Clerk's  Refusal  of  Documents.  The  clerk  must  not 
refuse  to  accept  for  filing  any  paper  presented  for  that 
purpose  solely  because  it  is  not  presented  in  proper 
form  as  required  by  these  rules  or  by  any  local  rule  or 
practice. 

(b)  Service  of  All  Papers  Required.  Unless  a  rule 
requires  service  by  the  clerk,  a  party  must,  at  or  before 
the  time  of  filing  a  paper,  serve  a  copy  on  the  other 
parties  to  the  appeal  or  review.  Service  on  a  party  repre- 
sented by  counsel  must  be  made  on  the  party's  counsel. 

(e)  Manner  of  Service. 

(1)  Service  may  be  any  of  the  following: 

(A)  personal,  including  delivery  to  a  responsible  per- 
son at  the  office  of  counsel; 

(B)  by  mail; 

(C)  by  third-party  commercial  carrier  for  delivery 
within  3  calendar  days;  or 

(D)  by  electronic  means,  if  the  party  being  served 
consents  in  writing. 

(2)  If  authorized  by  local  rule,  a  party  may  use  the 
court's  transmission  equipment  to  make  electronic  ser- 
vice under  Rule  25(c)(1)(D). 

(3)  When  reasonable  considering  such  factors  as  the 
immediacy  of  the  relief  sought,  distance,  and  cost,  ser- 
vice on  a  party  must  be  by  a  manner  at  least  as  expedi- 
tious as  the  manner  used  to  file  the  paper  with  the 
court. 

(4)  Service  by  mail  or  by  commercial  carrier  is  com- 
plete on  mailing  or  dehvery  to  the  carrier.  Service  by 
electronic  means  is  complete  on  transmission,  unless 
the  party  making  service  is  notified  that  the  paper  was 
not  received  by  the  party  served. 

(d)  Proof  of  Service. 

(1)  A  paper  presented  for  filing  must  contain  either 
of  the  following; 

(A)  an  acknowledgment  of  service  by  the  person 
served;  or 

(B)  proof  of  service  consisting  of  a  statement  by  the 
person  who  made  service  certifying: 

(i)  the  date  and  manner  of  service; 
(ii)  the  names  of  the  persons  served;  and 
(iii)  their  mail  or  electronic  addresses,  facsimile  num- 
bers, or  the  addresses  of  the  places  of  dehvery,  as  appro- 
priate for  the  manner  of  service. 

(2)  When  a  brief  or  appendix  is  filed  by  mailing  or 
dispatch  in  accordance  with  Rule  25(a)(2)(B),  the  proof 
of  service  must  also  state  the  date  and  manner  by  which 
the  document  was  mailed  or  dispatched  to  the  clerk. 

(3)  Proof  of  service  may  appear  on  or  be  affixed  to 
the  papers  filed. 

(e)  Number  of  Copies.  When  these  rules  require 
the  filing  or  furnishing  of  a  number  of  copies,  a  court 
may  require  a  different  number  by  local  rule  or  by 
order  in  a  particular  case. 


RULE  26.   Computing 
Time. 


and       Extending 


(a)  Computing  Time.  The  following  rules  apply  in 
computing  any  period  of  time  specified  in  these  rules 
or  in  any  .local  jaile._court  order,  or  applicable  statute: 

(1)  ^jcludetheday/jf  the  act,  event,  or  default  that 
begins  the  perioJ 

(2)  Exclude  intermediate  Saturdays,_SundaySj  and 
legal  holidays  when  the  period  is  less  than  11  days, 
unless  stated:ji»  calendar  tkys.     

(3)  Incjiide-the  last  day  of  the  period  unless  it  is  a 
Saturday,  Sunday,  legal  holiday,  or — if  the  act  to  be 
done  is  filing  a  paper  in  court — a  day  on  which  the 
weather  or  other  conditions  make  the  clerk's  office  inac- 
cessible. 

(4)  As  used  in  this  rule,  "legal  hohday"  means  New 
Year's  Day,  Martin  Luther  King,  Jr.'s  Birthday,  Presi- 
dents' Day,  Memorial  Day,  Independence  Day,  Labor 
Day,  Columbus  Day,  Veterans'  Day,  Thanksgiving  Day, 
Christmas  Day,  and  any  other  day  declared  a  holiday 
by  the  President,  Congress,  or  the  state  in  which  is 
located  either  the  district  court  that  rendered  the  chal- 
lenged judgment  or  order,  or  the  circuit  clerk's  principal 
office. 

(b)  Extending  Time.  For  good  cause,  thecomtjTiay 
extend  the  time  prescribed  by  these  rules  or  by  its  order 
to  perform  any  act,  or  may  permit  an  act  to  be  done 
after  that  time  expires.  But  the  court  may  not  extend 
the  timeto  file: 

(1)  a  notice  of  appeal  (except  as  authorized  in  Rule 
4)  or  a  petition  tor  permission  to  appeal;  or 

(2)  a  notice  of  appeal  fronn  or  a  petition  to  enjoin, 
set  aside,  suspend,  modify,  enforce,  or  otherwise  review 
an  order  of  an  administrative  agency,  board,  commis- 
sion, or  ofBcer  of  the  United  States,  unless  specifically 
authorized  by  law. 

(c)  Additional  Time  after  Service.  When  a  party 
is  required  or  permitted  to  act  withjnj^rescribed  pe- 
riod after  a  _pager  is  served  on  that  party,  3  calendar 
days  are  added  to  the  prescribed  perio3"unless  the 
paper  fs  delivered  oiTftTe^ate  ofTB'rvice  statecl  in  the 
proof  of  service.  For  purposes  of  this  Rule  26(c),  a  paper 
that  is  served  electronically  is  not  treated  as  deliveredgp, 
the  date  of  service  .stated  in  The  prnnl  nt  'jervireT 


RULE  26.1.  Corporate  Disclosure  State- 
ment. 

(a)  Wbo  Must  File.  Any  nongovernmental  corporate 
party  to  a  proceeding  in  a  court  of  appeals  must  file  a 
statement  that  idendfies  any  parent  corporation  and 
any  publicly  held  corporation  that  owns  10%  or  more 
of  its  stock  or  states  that  there  is  no  such  corporation. 

(b)  Time  for  Filing;  Supplemental  Filing.  A  party 
must  file  the  Rule  26.1(a)  statement  with  the  principal 
brief  or  upon  filing  a  motion,  response,  petition,  or 
answer  in  the  court  of  appeals,  whichever  occurs  first, 
unless  a  local  rule  requires  earlier  filing.  Even  if  the 
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statement  has  already  been  filed,  the  party's  principal 
brief  must  include  the  statement  before  the  table  of 
contents.  A  party  must  supplement  its  statement  when- 
ever the  information  that  must  be  disclosed  under  Rule 
26.1(a)  changes. 

(c)  Number  of  Copies.  If  the  Rule  26. 1(a)  statement 
is  filed  before  the  principal  brief,  or  if  a  supplemental 
statement  is  filed,  the  party  must  file  an  original  and  3 
copies  unless  the  court  requires  a  different  number  by 
local  rule  or  by  order  in  a  particular  case. 


RULE  27.  Motions. 

(a)  In  General. 

(1)  Application  for  Relief  An  application  for  an  order 
or  other  relief  is  made  by  motion  unless  these  rules 
prescribe  another  form.  A  motion  must  be  in  writing 
unless  the  court  permits  otherwise. 

(2)  Contents  of  a  Motion. 

(A)  Grounds  and  Relief  Sought.  A  motion  must 
state  with  particularity  the  grounds  for  the  motion,  the 
relief  sought,  and  the  legal  argument  necessary  to  sup- 
port it. 

(B)  Accompanying  Documents. 

(i)  Any  affidavit  or  other  paper  necessary  to  support 
a  motion  must  be  served  and  filed  with  the  motion. 

(ii)  An  affidavit  must  contain  only  factual  information, 
not  legal  argument. 

(iii)  A  moHon  seeking  substantive  relief  must  include 
a  copy  of  the  trial  court's  opinion  or  agency's  decision 
as  a  separate  exhibit. 

(C)  Documents  Barred  or  Not  Required. 

(i)  A  separate  brief  supporting  or  responding  to  a 
motion  must  not  be  filed. 

(ii)  A  notice  of  motion  is  not  required. 
(iii)  A  proposed  order  is  not  required. 

(3)  Response. 

(A)  Time  to  File.  Any  party  may  file  a  response 
to  a  motion;  Rule  27(a)(2)  governs  its  contents.  The 
response  must  be  filed  within  8  days  after  service  of 
the  motion  unless  the  court  shortens  or  extends  the 
time.  A  motion  authorized  by  Rules  8,  9,  18,  or  41  may 
be  granted  before  the  8-day  period  runs  only  if  the  court 
gives  reasonable  notice  to  the  parties  that  it  intends  to 
act  sooner. 

(B)  Request  for  AfTirmative  Relief.  A  response 
may  include  a  motion  for  affirmative  relief.  The  time 
to  respond  to  the  new  motion,  and  to  reply  to  that 
response,  are  governed  by  Rule  27(a)(3)(A)  and  (a)(4). 
The  title  of  the  response  must  alert  the  court  to  the 
request  for  relief. 

(4)  Repltj  to  Response.  Any  reply  to  a  response  must 
be  filed  within  5  days  after  service  of  the  response.  A 
reply  must  not  present  matters  that  do  not  relate  to  the 
response. 

(b)  Disposition  of  a  Motion  for  a  Procedural  Or- 
der. The  court  may  act  on  a  motion  for  a  procedural 
order — including  a  motion  under  Rule  26(b) — at  any 
time  without  awaiting  a  response,  and  may,  by  rule  or 


by  order  in  a  particular  case,  authorize  its  clerk  to  act  on 
specified  types  of  procedural  motions.  A  party  adversely 
affected  by  the  court's,  or  the  clerk's,  action  may  file  a 
motion  to  reconsider,  vacate,  or  modify  that  action. 
Timely  opposition  filed  after  the  motion  is  granted  in 
whole  or  in  part  does  not  constitute  a  request  to  recon- 
sider, vacate,  or  modify  the  disposition;  a  motion  re- 
questing that  relief  must  be  filed. 

(c)  Power  of  a  Single  Judge  to  Entertain  a  Mo- 
tion. A  circuit  judge  may  act  alone  on  any  motion,  but 
may  not  dismiss  or  otherwise  determine  an  appeal  or 
other  proceeding.  A  court  of  appeals  may  provide  by 
rule  or  by  order  in  a  particular  case  that  only  the  court 
may  act  on  any  motion  or  class  of  motions.  The  court 
may  review  the  action  of  a  single  judge. 

(d)  Form  of  Papers;  Page  Limits;  and  Number 
of  Copies. 

(1)  Format. 

(A)  Reproduction.  A  motion,  response,  or  reply  may 
be  reproduced  by  any  process  that  yields  a  clear  black 
image  on  light  paper.  The  paper  must  be  opaque  and 
unglazed.  Only  one  side  of  the  paper  may  be  used. 

(B)  Cover.  A  cover  is  not  required  but  there  must 
be  a  caption  that  includes  the  case  number,  the  name 
of  the  court,  the  title  of  the  case,  and  a  brief  descriptive 
title  indicating  the  purpose  of  the  motion  and  identi- 
fying the  party  or  parties  for  whom  it  is  filed.  If  a  cover 
is  used,  it  must  be  white. 

(C)  Binding.  The  document  must  be  bound  in  any 
manner  that  is  secure,  does  not  obscure  the  text,  and 
permits  the  document  to  lie  reasonably  flat  when  open. 

(D)  Paper  Size,  Line  Spacing,  and  Margins.  The 
document  must  be  on  8  1/2  by  11  inch  paper.  The  text 
must  be  double-spaced,  but  quotations  more  than  two 
lines  long  may  be  indented  and  single-spaced.  Headings 
and  footnotes  may  be  single-spaced.  Margins  must  be 
at  least  one  inch  on  all  four  sides.  Page  numbers  may 
be  placed  in  the  margins,  but  no  text  may  appear  there. 

(2)  Page  Limits  A  motion  or  a  response  to  a  motion 
must  not  exceed  20  pages,  exclusive  of  the  corporate 
disclosure  statement  and  accompanying  documents  au- 
thorized by  Rule  27(a)(2)(B),  unless  the  court  permits 
or  directs  otherwise.  A  reply  to  a  response  must  not 
exceed  10  pages. 

(3)  Number  of  Copies.  An  original  and  3  copies  must 
be  filed  unless  the  court  requires  a  different  number 
by  local  rule  or  by  order  in  a  particular  case. 

(e)  Oral  Argument.  A  motion  will  be  decided  with- 
out oral  argument  unless  the  court  orders  otherwise. 


RULE  28.  Briefs. 

(a)  Appellant's  Brief.  The  appellant's  brief  must 
contain,  under  appropriate  headings  and  in  the  order 
indicated: 

(1)  a  corporate  disclosure  statement  if  required  by 
Rule  26.1; 

(2)  a  table  of  contents,  with  page  references; 

(3)  a  table  of  authorities — cases  (alphabetically  ar- 
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ranged),  statutes,  and  other  authorities — with  refer- 
ences to  the  pages  of  the  brief  where  they  are  cited; 

(4)  a  jurisdictional  statement,  including; 

(A)  the  basis  for  the  district  court's  or  agency's  sub- 
ject-matter jurisdiction,  with  citations  to  appHcable  stat- 
utory provisions  and  stating  relevant  facts  establishing 
jurisdiction; 

(B)  the  basis  for  the  court  of  appeals'  jurisdiction,  with 
citations  to  applicable  statutory  provisions  and  stating 
relevant  facts  estabUshing  jurisdiction; 

(C)  the  filing  dates  establishing  the  timeliness  of  the 
appeal  or  petition  for  review;  and 

(D)  an  assertion  that  the  appeal  is  from  a  final  order 
or  judgment  that  disposes  of  all  parties'  claims,  or  infor- 
mation establishing  the  court  of  appeals'  jurisdiction  on 
some  other  basis; 

(5)  a  statement  of  the  issues  presented  for  review; 

(6)  a  statement  of  the  case  briefly  indicating  the  na- 
ture of  the  case,  the  course  of  proceedings,  and  the 
disposition  below; 

(7)  a  statement  of  facts  relevant  to  the  issues  submit- 
ted for  review  with  appropriate  references  to  the  record 
(see  Rule  28(e)); 

(8)  a  summary  of  the  argument,  which  must  contain  a 
succinct,  clear,  and  accurate  statement  of  the  arguments 
made  in  the  body  of  the  brief,  and  which  must  not 
merely  repeat  the  argument  headings; 

(9)  the  argument,  which  must  contain; 

(A)  appellant's  contentions  and  the  reasons  for  them, 
with  citations  to  the  authorities  and  parts  of  the  record 
on  which  the  appellant  relies;  and 

(B)  for  each  issue,  a  concise  statement  of  the  applica- 
ble standard  of  review  (which  may  appear  in  the  discus- 
sion of  the  issue  or  under  a  separate  heading  placed 
before  the  discussion  of  the  issues); 

(10)  a  short  conclusion  stating  the  precise  relief 
sought;  and 

(11)  the  certificate  of  compliance,  if  required  by  Rule 
32(a)(7). 

(b)  Appellee's  Brief.  The  appellee's  brief  must  con- 
form to  the  requirements  of  Rule  28(a)(l)-(9)  and  (11), 
except  that  none  of  the  following  need  appear  unless  the 
appellee  is  dissatisfied  with  the  appellant's  statement: 

(1)  the  jurisdictional  statement; 

(2)  the  statement  of  the  issues; 

(3)  the  statement  of  the  case; 

(4)  the  statement  of  the  facts;  and 

(5)  the  statement  of  the  standard  of  review. 

(c)  Reply  Brief.  The  appellant  may  file  a  brief  in 
reply  to  the  appellee's  brief  An  appellee  who  has  cross- 
appealed  may  file  a  brief  in  reply  to  the  appellant's 
response  to  the  issues  presented  by  the  cross-appeal. 
Unless  the  court  permits,  no  further  briefs  may  be  filed. 
A  reply  brief  must  contain  a  table  of  contents,  with 
page  references,  and  a  table  of  authorities — cases  (al- 
phabetically arranged),  statutes,  and  other  authorities — 
with  references  to  the  pages  of  the  reply  brief  where 
they  are  cited. 

(d)  References  to  Parties.  In  briefs  and  at  oral 


argument,  counsel  should  minimize  use  of  the  terms 
"appellant"  and  "appellee."  To  make  briefs  clear,  coun- 
sel should  use  the  parties'  actual  names  or  the  designa- 
tions used  in  the  lower  court  or  agency  proceeding,  or 
such  descriptive  terms  as  "the  employee,"  "the  injured 
person,"  "the  taxpayer,"  "the  ship,"  "the  stevedore." 

(e)  References  to  the  Record.  References  to  the 
parts  of  the  record  contained  in  the  appendix  filed  with 
the  appellant's  brief  must  be  to  the  pages  of  the  appen- 
dix. If  the  appendix  is  prepared  after  the  briefs  are  filed, 
a  party  referring  to  the  record  must  follow  one  of  the 
methods  detailed  in  Rule  30(c).  If  the  original  record 
is  used  under  Rule  30(0  and  is  not  consecutively  pagi- 
nated, or  if  the  brief  refers  to  an  unreproduced  part  of 
the  record,  any  reference  must  be  to  the  page  of  the 
original  document.  For  example: 

.  Answer  p.  7; 

.  Motion  for  Judgment  p.  2; 

.  Transcript  p.  231. 

Only  clear  abbreviations  may  be  used.  A  party  refer- 
ring to  evidence  whose  admissibility  is  in  controversy 
must  cite  the  pages  of  the  appendix  or  of  the  transcript 
at  which  the  evidence  was  identified,  offered,  and  re- 
ceived or  rejected. 

(0  Reproduction  of  Statutes,  Rules,  Regulations, 
etc.  If  the  court's  determination  of  the  issues  presented 
requires  the  study  of  statutes,  rules,  regulations,  etc., 
the  relevant  parts  must  be  set  out  in  the  brief  or  in  an 
addendum  at  the  end,  or  may  be  supplied  to  the  court 
in  pamphlet  form. 

(g)  [Reserved]. 

(h)  Briefs  in  a  Case  Involving  a  Cross-Appeal.  If 
a  cross-appeal  is  filed,  the  party  who  files  a  notice  of 
appeal  first  is  the  appellant  for  the  purposes  of  this  rule 
and  Rules  30,  31,  and  34.  If  notices  are  filed  on  the 
same  day,  the  plaintiff  in  the  proceeding  below  is  the 
appellant.  These  designations  may  be  modified  by 
agreement  of  the  parties  or  by  court  order.  With  respect 
to  appellee's  cross-appeal  and  response  to  appellant's 
brief,  appellee's  brief  must  conform  to  the  requirements 
of  Rule  28(a)(l)-(ll).  But  an  appellee  who  is  satisfied 
with  appellant's  statement  need  not  include  a  statement 
of  the  case  or  of  the  facts. 

(i)  Briefs  in  a  Case  Involving  Multiple  Appellants 
or  Appellees.  In  a  case  involving  more  than  one  appel- 
lant or  appellee,  including  consolidated  cases,  any  num- 
ber of  appellants  or  appellees  may  join  in  a  brief,  and 
any  party  may  adopt  by  reference  a  part  of  another's 
brief.  Parties  may  also  join  in  reply  briefs. 

(j)  Citation  of  Supplemental  Authorities.  If  perti- 
nent and  significant  authorities  come  to  a  party's  atten- 
tion after  the  party's  brief  has  been  filed — or  after  oral 
argument  but  before  decision — a  party  may  promptly 
advise  the  circuit  clerk  by  letter,  with  a  copy  to  all  other 
parties,  setting  forth  the  citations.  The  letter  must  state 
the  reasons  for  the  supplemental  citations,  referring 
either  to  the  page  of  the  brief  or  to  a  point  argued 
orally.  The  body  of  the  letter  must  not  exceed  350 
words.  Any  response  must  be  made  promptly  and  must 
be  similarly  limited. 


App.  R.   29 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


100 


RULE  29.  Brief  of  an  Amicus  Curiae. 

(a)  When  Permitted.  The  United  States  or  its  officer 
or  agency,  or  a  State,  Territory,  Commonwealth,  or  the 
District  of  Columbia  may  file  an  amicus-ciiriae  brief 
without  the  consent  of  the  parties  or  leave  of  court. 
Any  other  amicus  curiae  may  file  a  brief  only  by  leave 
of  court  or  if  the  brief  states  that  all  parties  have  con- 
sented to  its  filing. 

(b)  Motion  for  Leave  to  File.  The  motion  must  be 
accompanied  by  the  proposed  brief  and  state: 

(1)  the  movant's  interest;  and 

(2)  the  reason  why  an  amicus  brief  is  desirable  and 
why  the  matters  asserted  are  relevant  to  the  disposition 
of  the  case. 

(c)  Contents  and  Form.  An  amicus  brief  must  com- 
ply with  Rule  32.  In  addition  to  the  requirements  of 
Rule  32,  the  cover  must  identify  the  party  or  parties 
supported  and  indicate  whether  the  brief  supports  af- 
firmance or  reversal.  If  an  amicus  curiae  is  a  corpora- 
tion, the  brief  must  include  a  disclosure  statement  like 
that  required  of  parties  by  Rule  26.1.  An  amicus  brief 
need  not  comply  with  Rule  28,  but  must  include  the 
following: 

(1)  a  table  of  contents,  with  page  references; 

(2)  a  table  of  authorities — cases  (alphabetically  ar- 
ranged), statutes  and  other  authorities — with  references 
to  the  pages  of  the  brief  where  they  are  cited; 

(3)  a  concise  statement  of  the  identity  of  the  amicus 
curiae,  its  interest  in  the  case,  and  the  source  of  its 
authority  to  file; 

(4)  an  argument,  which  may  be  preceded  by  a  sum- 
mary and  which  need  not  include  a  statement  of  the 
applicable  standard  of  review;  and 

(5)  a  certificate  of  compliance,  if  required  by  Rule 
32(a)(7). 

(d)  Length.  Except  by  the  court's  permission,  an 
amicus  brief  may  be  no  more  than  one-half  the  maxi- 
mum length  authorized  by  these  rules  for  a  party's 
principal  brief.  If  the  court  grants  a  party  permission 
to  file  a  longer  brief,  that  extension  does  not  affect  the 
length  of  an  amicus  brief. 

(e)  Time  for  Filing.  An  amicus  curiae  must  file  its 
brief,  accompanied  by  a  motion  for  filing  when  neces- 
sary, no  later  than  7  days  after  the  principal  brief  of 
the  party  being  supported  is  filed.  An  amicus  curiae 
that  does  not  support  either  party  must  file  its  brief  no 
later  than  7  days  after  the  appellant's  or  petitioner's 
principal  brief  is  filed.  A  court  may  grant  leave  for  later 
filing,  specifying  the  time  within  which  an  opposing 
party  may  answer. 

(f)  Reply  Brief.  Except  by  the  court's  permission, 
an  amicus  curiae  may  not  file  a  reply  brief. 

(g)  Oral  Argument.  An  amicus  curiae  may  partici- 
pate in  oral  argument  only  with  the  court's  permission. 


RULE  30.  Appendix  to  the  Briefs. 
(a)  Appellant's  Responsibility. 


(1)  Contents  of  the  Appendix.  The  appellant  must 
prepare  and  file  an  appendix  to  the  briefs  containing: 

(A)  the  relevant  docket  entries  in  the  proceeding 
below; 

(B)  the  relevant  portions  of  the  pleadings,  charge, 
findings,  or  opinion; 

(C)  the  judgment,  order,  or  decision  in  question;  and 

(D)  other  parts  of  the  record  to  which  the  parties 
wish  to  direct  the  court's  attention. 

(2)  Excluded  Material.  Memoranda  of  law  in  the  dis- 
trict court  should  not  be  included  in  the  appendix  unless 
they  have  independent  relevance.  Parts  of  the  record 
may  be  reUed  on  by  the  court  or  the  parties  even  though 
not  included  in  the  appendix. 

(3)  Tirne  to  File;  Number  of  Copies.  Unless  filing  is 
deferred  under  Rule  30(c),  the  appellant  must  file  10 
copies  of  the  appendix  with  the  brief  and  must  serve 
one  copy  on  counsel  for  each  party  separately  repre- 
sented. An  unrepresented  party  proceeding  in  forma 
pauperis  must  file  4  legible  copies  with  the  clerk,  and 
one  copy  must  be  served  on  counsel  for  each  separately 
represented  party.  The  court  may  by  local  rule  or  by 
order  in  a  particular  case  require  the  filing  or  service 
of  a  different  number. 

(b)  All  Parties'  Responsibilities. 

(1)  Determining  the  Contents  of  the  Appendix.  The 
parties  are  encouraged  to  agree  on  the  contents  of  the 
appendix.  In  the  absence  of  an  agreement,  the  appellant 
must,  within  10  days  after  the  record  is  filed,  serve  on 
the  appellee  a  designation  of  the  parts  of  the  record 
the  appellant  intends  to  include  in  the  appendix  and  a 
statement  of  the  issues  the  appellant  intends  to  present 
for  review.  The  appellee  may,  within  10  days  after  re- 
ceiving the  designation,  serve  on  the  appellant  a  desig- 
nation of  additional  parts  to  which  it  wishes  to  direct 
the  court's  attention.  The  appellant  must  include  the 
designated  parts  in  the  appendix.  The  parties  must  not 
engage  in  unnecessary  designation  of  parts  of  the 
record,  because  the  entire  record  is  available  to  the 
court.  This  paragraph  applies  also  to  a  cross-appellant 
and  a  cross-appellee. 

(2)  Costs  of  Appendix.  Unless  the  parties  agree  other- 
wise, the  appellant  must  pay  the  cost  of  the  appendix. 
If  the  appellant  considers  parts  of  the  record  designated 
by  the  appellee  to  be  unnecessary,  the  appellant  may 
advise  the  appellee,  who  must  then  advance  the  cost 
of  including  those  parts.  The  cost  of  the  appendix  is  a 
taxable  cost.  But  if  any  party  causes  unnecessary  parts 
of  the  record  to  be  included  in  the  appendix,  the  court 
may  impose  the  cost  of  those  parts  on  that  party.  Each 
circuit  must,  by  local  rule,  provide  for  sanctions  against 
attorneys  who  unreasonably  and  vexatiously  increase 
litigation  costs  by  including  unnecessary  material  in  the 
appendix. 

(c)  Deferred  Appendix. 

(1)  Deferral  Until  After  Briefs  Are  Filed.  The  court 
may  provide  by  rule  for  classes  of  cases  or  by  order  in 
a  particular  case  that  preparation  of  the  appendix  may 
be  deferred  until  after  the  briefs  have  been  fded  and 
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that  the  appendix  may  be  filed  21  days  after  the  appel- 
lee's brief  is  served.  Even  though  the  filing  of  the  appen- 
dix may  be  deferred.  Rule  30(b)  applies;  except  that  a 
party  must  designate  the  parts  of  the  record  it  wants 
included  in  the  appendix  when  it  serves  its  brief,  and 
need  not  include  a  statement  of  the  issues  presented. 
(2)  References  to  the  Record. 

(A)  If  the  deferred  appendix  is  used,  the  parties  may 
cite  in  their  briefs  the  pertinent  pages  of  the  record. 
When  the  appendix  is  prepared,  the  record  pages  cited 
in  the  briefs  must  be  indicated  by  inserting  record  page 
numbers,  in  brackets,  at  places  in  the  appendix  where 
those  pages  of  the  record  appear. 

(B)  A  party  who  wants  to  refer  directly  to  pages  of 
the  appendix  may  serve  and  file  copies  of  the  brief 
within  the  time  required  by  Rule  31(a),  containing  ap- 
propriate references  to  pertinent  pages  of  the  record. 
In  that  event,  within  14  days  after  the  appendix  is  filed, 
the  party  must  serve  and  file  copies  of  the  brief,  con- 
taining references  to  the  pages  of  the  appendix  in  place 
of  or  in  addition  to  the  references  to  the  pertinent  pages 
of  the  record.  Except  for  the  correction  of  typographical 
errors,  no  other  changes  may  be  made  to  the  brief 

(d)  Format  of  the  Appendix.  The  appendix  must 
begin  with  a  table  of  contents  identifying  the  page  at 
which  each  part  begins.  The  relevant  docket  entries 
must  follow  the  table  of  contents.  Other  parts  of  the 
record  must  follow  chronologically.  When  pages  from 
the  transcript  of  proceedings  are  placed  in  the  appendix, 
the  transcript  page  numbers  must  be  shown  in  brackets 
immediately  before  the  included  pages.  Omissions  in 
the  text  of  papers  or  of  the  transcript  must  be  indicated 
by  asterisks.  Immaterial  formal  matters  (captions,  sub- 
scriptions, acknowledgments,  etc.)  should  be  omitted. 

(e)  Reproduction  of  Exhibits.  Exhibits  designated 
for  inclusion  in  the  appendix  may  be  reproduced  in  a 
separate  volume,  or  volumes,  suitably  indexed.  Four 
copies  must  be  filed  with  the  appendix,  and  one  copy 
must  be  served  on  counsel  for  each  separately  repre- 
sented party.  If  a  transcript  of  a  proceeding  before  an 
administrative  agency,  board,  commission,  or  officer 
was  used  in  a  district-court  action  and  has  been  desig- 
nated for  inclusion  in  the  appendix,  the  transcript  must 
be  placed  in  the  appendix  as  an  exhibit. 

(f)  Appeal  on  the  Original  Record  Without  an 
Appendix.  The  court  may,  either  by  rule  for  all  cases 
or  classes  of  cases  or  by  order  in  a  particular  case, 
dispense  with  the  appendix  and  permit  an  appeal  to 
proceed  on  the  original  record  with  any  copies  of  the 
record,  or  relevant  parts,  that  the  court  may  order  the 
parties  to  file. 


RULE  31.  Serving  and  Filing  Briefs. 

(a)  Time  to  Serve  and  File  a  Hrief. 

(1)  The  appellant  must  serve  and  file  a  brief  within 
40  days  after  the  record  is  filed.  The  appellee  must 
serve  and  file  a  brief  within  30  days  after  the  appellant's 
brief  is  served.  The  appellant  may  serve  and  file  a  reply 


brief  within  14  days  after  service  of  the  appellee's  brief 
but  a  reply  brief  must  be  filed  at  least  3  days  before 
argument,  unless  the  court,  for  good  cause,  allows  a 
later  fihng. 

(2)  A  court  of  appeals  that  routinely  considers  cases 
on  the  merits  promptly  after  the  briefs  are  filed  may 
shorten  the  time  to  serve  and  file  briefs,  either  by  local 
rule  or  by  order  in  a  particular  case. 

(b)  Number  of  Copies.  Twenty-five  copies  of  each 
brief  must  be  filed  with  the  clerk  and  2  copies  must  be 
served  on  each  unrepresented  party  and  on  counsel  for 
each  separately  represented  party.  An  unrepresented 
party  proceeding  in  forma  pauperis  must  file  4  legible 
copies  with  the  clerk,  and  one  copy  must  be  served 
on  each  unrepresented  party  and  on  counsel  for  each 
separately  represented  party.  The  court  may  by  local 
rule  or  by  order  in  a  particular  case  require  the  filing 
or  service  of  a  different  number. 

(c)  Consequence  of  Failure  to  File.  If  an  appellant 
fails  to  file  a  brief  within  the  time  provided  by  this  rule, 
or  within  an  extended  time,  an  appellee  may  move  to 
dismiss  the  appeal.  An  appellee  who  fails  to  file  a  brief 
will  not  be  heard  at  oral  argument  unless  the  court 
grants  permission. 


RULE  32.  Form  of  Briefs,  Appendices, 
and  Other  Papers. 

(a)  Form  of  a  Rrief. 

(1)  Reproduction. 

(A)  A  brief  may  be  reproduced  by  any  process  that 
yields  a  clear  black  image  on  light  paper.  The  paper 
must  be  opaque  and  unglazed.  Only  one  side  of  the 
paper  may  be  used. 

(B)  Text  must  be  reproduced  with  a  clarity  that  equals 
or  exceeds  the  output  of  a  laser  printer. 

(C)  Photographs,  illustrations,  and  tables  may  be  re- 
produced by  any  method  that  results  in  a  good  copy  of 
the  original;  a  glossy  finish  is  acceptable  if  the  original 
is  glossy. 

(2)  Cover.  Except  for  filings  by  unrepresented  par- 
ties, the  cover  of  the  appellant's  brief  must  be  blue; 
the  appellee's,  red;  an  intervenor's  or  amicus  curiae's, 
green;  any  reply  brief,  gray;  and  any  supplemental  brief, 
tan.  The  front  cover  of  a  brief  must  contain: 

(A)  the  number  of  the  case  centered  at  the  top; 

(B)  the  name  of  the  court; 

(C)  the  title  of  the  case  (see  Rule  12(a)); 

(D)  the  nature  of  the  proceeding  (e.g..  Appeal,  Peti- 
tion for  Review)  and  the  name  of  the  court,  agency,  or 
board  below; 

(E)  the  title  of  the  brief,  identifying  the  party  or 
parties  for  whom  the  brief  is  filed;  and 

(F)  the  name,  office  address,  and  telephone  number 
of  counsel  representing  the  party  for  whom  the  brief 
is  filed. 

(3)  Binding.  The  brief  must  be  bound  in  any  manner 
that  is  secure,  does  not  obscure  the  text,  and  permits 
the  brief  to  he  reasonably  flat  when  open. 


App.  R.   33 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


102 


(4)  Paper  Size,  Line  Spacing,  and  Margins.  The  brief 
must  be  on  8  1/2  by  11  inch  paper.  The  text  must  be 
double-spaced,  but  quotations  more  than  two  lines  long 
may  be  indented  and  single-spaced.  Headings  and  foot- 
notes may  be  single-spaced.  Margins  must  be  at  least 
one  inch  on  all  four  sides.  Page  numbers  may  be  placed 
in  the  margins,  but  no  text  may  appear  there. 

(5)  Typeface.  Either  a  proportionally  spaced  or  a 
monospaced  face  may  be  used. 

(A)  A  proportionally  spaced  face  must  include  serifs, 
but  sans-serif  type  may  be  used  in  headings  and  cap- 
tions. A  proportionally  spaced  face  must  be  14-point  or 
larger. 

(B)  A  monospaced  face  may  not  contain  more  than 
10  1/2  characters  per  inch. 

(6)  Type  Styles.  A  brief  must  be  set  in  a  plain,  roman 
style,  although  italics  or  boldface  may  be  used  for  em- 
phasis. Case  names  must  be  italicized  or  underlined. 

(7)  Length. 

(A)  Page  limitation.  A  principal  brief  may  not  ex- 
ceed 30  pages,  or  a  reply  brief  15  pages,  unless  it  com- 
plies with  Rule  32(a)(7)(B)  and  (C). 

(B)  Type-volume  limitation. 

(i)  A  principal  brief  is  acceptable  if: 
.  it  contains  no  more  than  14,000  words;  or 
.  it  uses  a  monospaced  face  and  contains  no  more 
than  1,300  lines  of  text. 

(ii)  A  reply  brief  is  acceptable  if  it  contains  no  more 
than  half  of  the  type  volume  specified  in  Rule 
32(a)(7)(B)(i). 

(iii)  Headings,  footnotes,  and  quotations  count  to- 
ward the  word  and  Une  limitations.  The  corporate  dis- 
closure statement,  table  of  contents,  table  of  citations, 
statement  with  respect  to  oral  argument,  any  addendum 
containing  statutes,  rules  or  regulations,  and  any  certifi- 
cates of  counsel  do  not  count  toward  the  limitation. 

(C)  Certificate  of  compliance. 

(i)  A  brief  submitted  under  Rule  32(a)(7)(B)  must 
include  a  certificate  by  the  attorney,  or  an  unrepre- 
sented party,  that  the  brief  complies  with  the  type- 
volume  limitation.  The  person  preparing  the  certificate 
may  rely  on  the  word  or  line  count  of  the  word-pro- 
cessing system  used  to  prepare  the  brief  The  certificate 
must  state  either: 

•  the  number  of  words  in  the  brief;  or 

•  the  number  of  lines  of  monospaced  type  in  the 
brief. 

(li)  Form  6  in  the  Appendix  of  Forms  is  a  suggested 
form  of  a  certificate  of  compliance.  Use  of  Form  6  must 
be  regarded  as  sufficient  to  meet  the  requirements  of 
Rule  32(a)(7)(C)(i). 

(b)  Form  of  an  Appendix.  An  appendix  must  com- 
ply with  Rule  32(a)(1),  (2),  (3),  and  (4),  with  the  follow- 
ing exceptions: 

(1)  The  cover  of  a  separately  bound  appendix  must 
be  white. 

(2)  An  appendix  may  include  a  legible  photocopy  of 
any  document  found  in  the  record  or  of  a  printed  judi- 
cial or  agency  decision. 


(3)  When  necessary  to  facilitate  inclusion  of  odd-sized 
documents  such  as  technical  drawings,  an  appendix  may 
be  a  size  other  than  8  1/2  by  11  inches,  and  need  not 
lie  reasonably  flat  when  opened. 

(c)  Form  of  Other  Papers. 

(1)  Motion.  The  form  of  a  motion  is  governed  by 
Rule  27(d). 

(2)  Other  Papers.  Any  other  paper,  including  a  peti- 
tion for  panel  rehearing  and  a  petition  for  hearing  or 
rehearing  en  banc,  and  any  response  to  such  a  petition, 
must  be  reproduced  in  the  manner  prescribed  by  Rule 
32(a),  with  the  following  exceptions: 

(A)  A  cover  is  not  necessary  if  the  caption  and  signa- 
ture page  of  the  paper  together  contain  the  infonnation 
required  by  Rule  32(a)(2).  If  a  cover  is  used,  it  must 
be  white. 

(B)  Rule  32(a)(7)  does  not  apply. 

(d)  Signature.  Every  brief,  motion,  or  other  paper 
filed  with  the  court  must  be  signed  by  the  party  filing 
the  paper  or,  if  the  party  is  represented,  by  one  of  the 
party's  attorneys. 

(e)  Local  Variation.  Every  court  of  appeals  must 
accept  documents  that  comply  with  the  form  require- 
ments of  this  rule.  By  local  rule  or  order  in  a  particular 
case  a  court  of  appeals  may  accept  documents  that  do 
not  meet  all  of  the  form  requirements  of  this  rule. 


RULE  33.  Appeal  Conferences. 

The  court  may  direct  the  attorneys — and,  when  ap- 
propriate, the  parties — to  participate  in  one  or  more 
conferences  to  address  any  matter  that  may  aid  in  dis- 
posing of  the  proceedings,  including  simplifying  the 
issues  and  discussing  settlement.  A  judge  or  other  per- 
son designated  by  the  court  may  preside  over  the  confer- 
ence, which  may  be  conducted  in  person  or  by  tele- 
phone. Before  a  settlement  conference,  the  attorneys 
must  consult  with  their  clients  and  obtain  as  much 
authority  as  feasible  to  settle  the  case.  The  court  may, 
as  a  result  of  the  conference,  enter  an  order  controlling 
the  course  of  the  proceedings  or  implementing  any 
settlement  agreement. 


RULE  34.   Oral  Argument. 

(a)  In  General. 

(1)  Party's  Statement.  Any  party  may  file,  or  a  court 
may  require  by  local  rule,  a  statement  explaining  why 
oral  argument  should,  or  need  not,  be  permitted. 

(2)  Standards.  Oral  argument  must  be  allowed  in 
every  case  unless  a  panel  of  three  judges  who  have 
examined  the  briefs  and  record  unanimously  agrees  that 
oral  argument  is  unnecessary  for  any  of  the  following 
reasons: 

(A)  the  appeal  is  frivolous; 

(B)  the  dispositive  issue  or  issues  have  been  authorita- 
tively decided;  or 

(C)  the  facts  and  legal  arguments  are  adequately  pre- 
sented in  the  briefs  and  record,  and  the  decisional  pro- 
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cess  would  not  be  significantly  aided  by  oral  argument. 

(b)  Notice  of  Argument;  Postponement.  The  clerk 
must  advise  all  parties  whether  oral  argument  will  be 
scheduled,  and,  if  so,  the  date,  time,  and  place  for  it,  and 
the  time  allowed  for  each  side.  A  motion  to  postpone  the 
argument  or  to  allow  longer  argument  must  be  filed 
reasonably  in  advance  of  the  hearing  date. 

(c)  Order  and  Contents  of  Argument.  The  appel- 
lant opens  and  concludes  the  argument.  Counsel  must 
not  read  at  length  from  briefs,  records,  or  authorities. 

(d)  Cross-Appeals  and  Separate  Appeals.  If  there 
is  a  cross-appeal.  Rule  28(h)  determines  which  party  is 
the  appellant  and  which  is  the  appellee  for  purposes  of 
oral  argument.  Unless  the  court  directs  otherwise,  a 
cross-appeal  or  separate  appeal  must  be  argued  when 
the  initial  appeal  is  argued.  Separate  parties  should 
avoid  duplicative  argument. 

(e)  Nonappearance  of  a  Party.  If  the  appellee  fails 
to  appear  for  argument,  the  court  must  hear  appellant's 
argument.  If  the  appellant  fails  to  appear  for  argument, 
the  court  may  hear  the  appellee's  argument.  If  neither 
party  appears,  the  case  will  be  decided  on  the  briefs, 
unless  the  court  orders  otherwise. 

(f)  Submission  on  Briefs.  The  parties  may  agree  to 
submit  a  case  for  decision  on  the  briefs,  but  the  court 
may  direct  that  the  case  be  argued. 

(g)  Use  of  Physical  Exhibits  at  Argument;  Re- 
moval. Counsel  intending  to  use  physical  exhibits  other 
than  documents  at  the  argument  must  arrange  to  place 
them  in  the  courtroom  on  the  day  of  the  argument 
before  the  court  convenes.  After  the  argument,  counsel 
must  remove  the  exhibits  from  the  courtroom,  unless 
the  court  directs  otherwise.  The  clerk  may  destroy  or 
dispose  of  the  exhibits  if  counsel  does  not  reclaim  them 
within  a  reasonable  time  after  the  clerk  gives  notice  to 
remove  them. 


RULE  35.  En  Banc  Determination. 

(a)  When  Hearing  or  Rehearing  En  Banc  May 
Be  Ordered.  A  majority  of  the  circuit  judges  who  are 
in  regular  active  service  may  order  that  an  appeal  or 
other  proceeding  be  heard  or  reheard  by  the  court  of 
appeals  en  banc.  An  en  banc  hearing  or  rehearing  is 
not  favored  and  ordinarily  will  not  be  ordered  unless: 

(1)  en  banc  consideration  is  necessary  to  secure  or 
maintain  uniformity  of  the  court's  decisions;  or 

(2)  the  proceeding  involves  a  question  of  exceptional 
importance. 

(b)  Petition  for  Hearing  or  Rehearing  En  Banc. 
A  party  may  petition  for  a  hearing  or  rehearing  en  banc. 

(1)  The  petition  must  begin  with  a  statement  that 
either; 

(A)  the  panel  decision  conflicts  with  a  decision  of  the 
United  States  Supreme  Court  or  of  the  court  to  which 
the  petition  is  addressed  (with  citation  to  the  conflicting 
case  or  cases)  and  consideration  by  the  full  court  is 
therefore  necessary  to  secure  and  maintain  uniformity 
of  the  court's  decisions;  or 


(B)  the  proceeding  involves  one  or  more  questions 
of  exceptional  importance,  each  of  which  must  be  con- 
cisely stated;  for  example,  a  petition  may  assert  that  a 
proceeding  presents  a  question  of  exceptional  impor- 
tance if  it  involves  an  issue  on  which  the  panel  decision 
conflicts  with  the  authoritative  decisions  of  other  United 
States  Courts  of  Appeals  that  have  addressed  the  issue. 

(2)  Except  by  the  court's  permission,  a  petition  for 
an  en  banc  hearing  or  rehearing  must  not  exceed  15 
pages,  excluding  material  not  counted  under  Rule  32. 

(3)  For  purposes  of  the  page  Umit  in  Rule  3.5(b)(2), 
if  a  party  files  both  a  petition  for  panel  rehearing  and 
a  petition  for  rehearing  en  banc,  they  are  considered  a 
single  document  even  if  they  are  filed  separately,  unless 
separate  filing  is  required  by  local  rule. 

(c)  Time  for  Petition  for  Hearing  or  Rehearing 
En  Banc.  A  petition  that  an  appeal  be  heard  initially 
en  banc  must  be  filed  by  the  date  when  the  appellee's 
brief  is  due.  A  petition  for  a  rehearing  en  banc  must 
be  filed  within  the  time  prescribed  by  Rule  40  for  filing 
a  petition  for  rehearing. 

(d)  Number  of  Copies.  The  number  of  copies  to 
be  filed  must  be  prescribed  by  local  rule  and  may  be 
altered  by  order  in  a  particular  case. 

(e)  Response.  No  response  may  be  filed  to  a  petition 
for  an  en  banc  consideration  unless  the  court  orders  a 
response. 

(f)  Call  for  a  Vote.  A  vote  need  not  be  taken  to 
determine  whether  the  case  will  be  heard  or  reheard 
en  banc  unless  a  judge  calls  for  a  vote. 


RULE  36.   Entry  of  Judgment;  Notice. 

(a)  Entry.  A  judgment  is  entered  when  it  is  noted 
on  the  docket.  The  clerk  must  prepare,  sign,  and  enter 
the  judgment: 

(1)  after  receiving  the  court's  opinion — but  if  settle- 
ment of  the  judgment's  form  is  required,  after  final 
settlement;  or 

(2)  if  a  judgment  is  rendered  without  an  opinion,  as 
the  court  instructs. 

(b)  Notice.  On  the  date  when  judgment  is  entered, 
the  clerk  must  serve  on  all  parties  a  copy  of  the  opin- 
ion— or  the  judgment,  if  no  opinion  was  written — and 
a  notice  of  the  date  when  the  judgment  was  entered. 


RULE  37.   Interest  on  Judgment. 

(a)  When  the  Court  Affirms.  Unless  the  law  pro- 
vides otherwise,  if  a  money  judgment  in  a  civil  case  is 
affirmed,  whatever  interest  is  allowed  by  law  is  payable 
from  the  date  when  the  district  court's  judgment  was 
entered. 

(b)  When  the  Court  Reverses.  If  the  court  modifies 
or  reverses  a  judgment  with  a  direction  that  a  money 
judgment  be  entered  in  the  district  court,  the  mandate 
must  contain  instructions  about  the  allowance  of  in- 
terest. 
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RULE  38. 
Costs. 


Frivolous  Appeal — Damages  and 


If  a  court  of  appeals  determines  that  an  appeal  is 
frivolquSj_it-may,"Sfter  a  separately  filed  motiolTaniiSBce 

from  the  court  and  rpacnnahip  nppprfnnity.  tn  re.ipnnH 

aWSrd^jtist  damages  and  single  or  double  costs  to  the 
appellee. ""  "" 

RULE  39.  Costs. 

(a)  Against  Whom  Assessed.  The  following  rules 
apply  unless  the  law  provides  or  the  court  orders  other- 
wise: 

(1)  if  an  appeal  is  dismissed,  costs  are  taxed  against 
the  appellant,  unless  the  parties  agree  otherwise; 

(2)  if  a  judgment  is  affirmed,  costs  are  taxed  against 
the  appellant; 

(3)  if  a  judgment  is  reversed,  costs  are  taxed  against 
the  appellee; 

(4)  if  a  judgment  is  affirmed  in  part,  reversed  in  part, 
modified,  or  vacated,  costs  are  taxed  only  as  the  court 
orders. 

(b)  Costs  For  and  Against  the  United  States. 
Costs  for  or  against  the  United  States,  its  agency,  or 
officer  will  be  assessed  under  Rule  39(a)  only  if  author- 
ized by  law. 

(c)  Costs  of  Copies.  Each  court  of  appeals  must, 
by  local  rule,  fix  the  ma.\imum  rate  for  taxing  the  cost 
of  producing  necessary  copies  of  a  brief  or  appendix, 
or  copies  of  records  authorized  by  Rule  30(f).  The  rate 
must  not  exceed  that  generally  charged  for  such  work 
in  the  area  where  the  clerk's  office  is  located  and  should 
encourage  economical  methods  of  copying. 

(d)  Bill  of  Costs:  Objections;  Insertion  in  Man- 
date. 

(1)  A  party  who  wants  costs  taxed  must — within  14 
days  after  entry  of  judgment — file  with  the  circuit  clerk, 
with  proof  of  service,  an  itemized  and  verified  bill  of 
costs. 

(2)  Objections  must  be  filed  within  10  days  after 
service  of  the  bill  of  costs,  unless  the  court  extends  the 
time. 

(3)  The  clerk  must  prepare  and  certify  an  itemized 
statement  of  costs  for  insertion  in  the  mandate,  but 
issuance  of  the  mandate  must  not  be  delayed  for  taxing 
costs.  If  the  mandate  issues  before  costs  are  finally 
determined,  the  district  clerk  must — upon  the  circuit 
clerk's  request — add  the  statement  of  costs,  or  any 
amendment  of  it,  to  the  mandate. 

(e)  Costs  on  Appeal  Taxable  in  the  District 
Court.  The  following  costs  on  appeal  are  taxable  in  the 
district  court  for  the  benefit  of  the  party  entitled  to 
costs  under  this  nile: 

(1)  the  preparation  and  transmission  of  the  record; 

(2)  the  reporter's  transcript,  if  needed  to  determine 
the  appeal; 

(3)  premiums  paid  for  a  supersedeas  bond  or  other 
bond  to  preserve  rights  pending  appeal;  and 

(4)  the  fee  for  filing  the  notice  of  appeal. 


RULE  40.   Petition  for  Panel  Rehearing. 

(a)  Time  to  File;  Contents;  Answer;  Action  by 
the  Court  if  Granted. 

(1)  Time.  Unless  the  time  is  shortened  or  extended 
by  order  or  local  nile,  a  petition  for  panel  rehearing 
may  be  filed  within  14  days  after  entry  of  judgment. 
But  in  a  civil  case,  if  the  United  States  or  its  officer  or 
agency  is  a  party,  the  time  within  which  any  party  may 
seek  rehearing  is  45  days  after  entry  of  judgment,  unless 
an  order  shortens  or  extends  the  time. 

(2)  Contents.  The  petition  must  state  with  particular- 
ity each  point  of  law  or  fact  that  the  petitioner  believes 
the  court  has  overlooked  or  misapprehended  and  must 
argue  in  support  of  the  petition.  Oral  argument  is  not 
permitted. 

(3)  Answer.  Unless  the  court  requests,  no  answer  to  a 
petition  for  panel  rehearing  is  permitted.  But  ordinarily 
rehearing  will  not  be  granted  in  the  absence  of  such  a 
request. 

(4)  Action  by  the  Court.  If  a  petition  for  panel  rehear- 
ing is  granted,  the  court  may  do  any  of  the  following: 

(A)  make  a  final  disposition  of  the  case  without  rear- 
gument; 

(B)  restore  the  cijse  to  the  calendar  for  reargument 
or  resubmission;  or 

(C)  issue  any  other  appropriate  order. 

(b)  Form  of  Petition;  Length.  The  petition  must 
comply  in  form  with  Rule  32.  Copies  must  be  served 
and  filed  as  Rule  31  prescribes.  Unless  the  court  permits 
or  a  local  rule  provides  otherwise,  a  petition  for  panel 
rehearing  must  not  exceed  15  pages. 


RULE  41.  Mandate:  Contents;  Issuance 
and  Effective  Date;  Stay. 

(a)  Contents.  Unless  the  court  directs  that  a  formal 
mandate  issue,  the  mandate  consists  of  a  certified  copy 
of  the  judgment,  a  copy  of  the  court's  opinion,  if  any, 
and  any  direction  about  costs. 

(b)  When  Issued.  The  court's  mandate  must  issue 
7  calendar  days  after  the  time  to  file  a  petition  for 
rehearing  expires,  or  7  calendar  days  after  entry  of  an 
order  denying  a  timely  petition  for  panel  rehearing, 
petition  for  rehearing  en  banc,  or  motion  for  stay  of 
mandate,  whichever  is  later.  The  court  may  shorten  or 
extend  the  time. 

(c)  Effective  Dale.  The  mandate  is  effective  when 
issued. 

(d)  Staying  the  Mandate. 

(1)  On  Petition  for  Rehearing  or  Motion.  The  timely 
filing  of  a  petition  for  panel  rehearing,  petition  for  re- 
hearing en  banc,  or  motion  for  stay  of  mandate,  stays 
the  mandate  until  disposition  of  the  petition  or  motion, 
unless  the  court  orders  otherwise. 

(2)  Pending  Petition  for  Certiorari. 

(A)  A  party  may  move  to  stay  the  mandate  pending 
the  filing  of  a  petition  for  a  writ  of  certiorari  in  the 
Supreme  Court.  The  motion  must  be  served  on  all 
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parties  and  must  show  that  the  certiorari  petition  would 
present  a  substantial  question  and  that  there  is  good 
cause  for  a  stay. 

(B)  The  stay  must  not  exceed  90  days,  unless  the 
period  is  extended  for  good  cause  or  unless  the  party 
who  obtained  the  stay  files  a  petition  for  the  writ  and 
so  notifies  the  circuit  clerk  in  writing  within  the  period 
of  the  stay.  In  that  case,  the  stay  continues  until  the 
Supreme  Court's  final  disposition. 

(C)  The  court  may  require  a  bond  or  other  security 
as  a  condition  to  granting  or  continuing  a  stay  of  the 
mandate. 

(D)  The  court  of  appeals  must  issue  the  mandate 
immediately  when  a  copy  of  a  Supreme  Court  order 
denying  the  petition  for  writ  of  certiorari  is  filed. 


RULE  42.  Voluntary  Dismissal. 

(a)  Dismissal  in  the  District  Court.  Before  an  ap- 
peal has  been  docketed  by  the  circuit  clerk,  the  district 
court  may  dismiss  the  appeal  on  the  filing  of  a  stipulation 
signed  by  aU  parties  or  on  the  appellant's  motion  with 
notice  to  all  parties. 

(b)  Dismissal  in  the  Court  of  Appeals.  The  circuit 
clerk  may  dismiss  a  docketed  appeal  if  the  parties  file 
a  signed  dismissal  agreement  specifying  how  costs  are 
to  be  paid  and  pay  any  fees  that  are  due.  But  no  mandate 
or  other  process  may  issue  without  a  court  order.  An 
appeal  may  be  dismissed  on  the  appellant's  motion  on 
terms  agreed  to  by  the  parties  or  fixed  by  the  court. 

RULE  43.   Substitution  of  Parties. 

(a)  Death  of  a  Party. 

(1)  After  Notice  of  Appeal  Is  Filed.  If  a  party  dies  after 
a  notice  of  appeal  has  been  filed  or  while  a  proceeding  is 
pending  in  the  court  of  appeals,  the  decedent's  personal 
representative  may  be  substituted  as  a  party  on  motion 
filed  with  the  circuit  clerk  by  the  representative  or  by 
any  party.  A  party's  motion  must  be  served  on  the 
representative  in  accordance  with  Rule  25.  If  the  dece- 
dent has  no  representative,  any  party  may  suggest  the 
death  on  the  record,  and  the  court  of  appeals  may  then 
direct  appropriate  proceedings. 

(2)  Before  Notice  of  Appeal  Is  Filed — Potential  Appel- 
lant. If  a  party  entitled  to  appeal  dies  before  filing  a 
notice  of  appeal,  the  decedent's  personal  representa- 
tive— or,  if  there  is  no  personal  representative,  the  dece- 
dent's attorney  of  record — may  file  a  notice  of  appeal 
within  the  time  prescribed  by  these  rules.  After  the 
notice  of  appeal  is  filed,  substitution  must  be  in  accord- 
ance with  Rule  43(a)(1). 

(3)  Before  Notice  of  Appeal  Is  Filed — Potential  Appel- 
lee. If  a  party  against  whom  an  appeal  may  be  taken 
dies  after  entry  of  a  judgment  or  order  in  the  district 
court,  but  before  a  notice  of  appeal  is  filed,  an  appellant 
may  proceed  as  if  the  death  had  not  occurred.  After 
the  notice  of  appeal  is  filed,  substitution  must  be  in 
accordance  with  Rule  43(a)(1). 


(b)  Substitution  for  a  Reason  Other  Than  Death. 

If  a  party  needs  to  be  substituted  for  any  reason  other 
than  death,  the  procedure  prescribed  in  Rule  43(a) 
applies. 

(c)  Public  Officer:  Identification;  Substitution. 

(1)  Identification  of  Party.  A  public  officer  who  is  a 
party  to  an  appeal  or  other  proceeding  in  an  official 
capacity  may  be  described  as  a  party  by  the  public 
officer's  official  title  rather  than  by  name.  But  the  court 
may  require  the  public  officer's  name  to  be  added. 

(2)  Automatic  Substitution  of  Officeholder.  When  a 
public  officer  who  is  a  party  to  an  appeal  or  other 
proceeding  in  an  official  capacity  dies,  resigns,  or  other- 
wise ceases  to  hold  office,  the  action  does  not  abate.  The 
public  officer's  successor  is  automatically  substituted  as 
a  party.  Proceedings  following  the  substitution  are  to 
be  in  the  name  of  the  substituted  party,  but  any  misno- 
mer that  does  not  affect  the  substantial  rights  of  the 
parties  may  be  disregarded.  An  order  of  substitution 
may  be  entered  at  any  time,  but  failure  to  enter  an 
order  does  not  affect  the  substitution. 


RULE  44.  Case  Involving  a  Constitutional 
Question  When  the  United  States  or  the  Rele- 
vant State  Is  Not  a  Party. 

(a)  Constitutional  Challenge  to  Federal  Statute. 

If  a  party  questions  the  constitutionality  of  an  Act  of 
Congress  in  a  proceeding  in  which  the  United  States 
or  its  agency,  officer,  or  employee  is  not  a  party  in  an 
official  capacity,  the  questioning  party  must  give  written 
notice  to  the  circuit  clerk  immediately  upon  the  filing 
of  the  record  or  as  soon  as  the  question  is  raised  in  the 
court  of  appeals.  The  clerk  must  then  certify  that  fact 
to  the  Attorney  General. 

(b)  Constitutional  Challenge  to  State  Statute.  If 
a  party  questions  the  constitutionahfy  of  a  statute  of  a 
State  in  a  proceeding  in  which  that  State  or  its  agency, 
officer,  or  employee  is  not  a  party  in  an  official  capacify, 
the  questioning  party  must  give  written  notice  to  the 
circuit  clerk  immediately  upon  the  filing  of  the  record 
or  as  soon  as  the  question  is  raised  in  the  court  of 
appeals.  The  clerk  must  then  certify  that  fact  to  the 
attorney  general  of  the  State. 


RULE  45.  Clerk's  Duties. 

(a)  General  Provisions. 

(1)  Qualifications.  The  circuit  clerk  must  take  the 
oath  and  post  any  bond  required  by  law.  Neither  the 
clerk  nor  any  deputy  clerk  may  practice  as  an  attorney 
or  counselor  in  any  court  while  in  office. 

(2)  Wlien  Court  Is  Open.  The  court  of  appeals  is 
always  open  for  filing  any  paper,  issuing  and  returning 
process,  making  a  motion,  and  entering  an  order.  The 
clerk's  office  with  the  clerk  or  a  deputy  in  attendance 
must  be  open  during  business  hours  on  all  days  except 
Saturdays,  Sundays,  and  legal  holidays.  A  court  may 
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provide  by  local  rule  or  by  order  that  the  clerk's  office 
be  open  for  specified  hours  on  Saturdays  or  on  legal 
holidays  other  than  New  Year's  Day,  Martin  Luther 
King,  Jr.'s  Birthday,  Presidents'  Day,  Memorial  Day, 
Independence  Day,  Labor  Day,  Columbus  Day,  Veter- 
ans' Day,  Thanksgiving  Day,  and  Christmas  Day. 

(b)  Records. 

(1)  The  Docket.  The  circuit  clerk  must  maintain  a 
docket  and  an  index  of  all  docketed  cases  in  the  manner 
prescribed  by  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts.  The  clerk  must  record  all 
papers  filed  with  the  clerk  and  all  process,  orders,  and 
judgments. 

(2)  Calendar.  Under  the  court's  direction,  the  clerk 
must  prepare  a  calendar  of  cases  awaiting  argument. 
In  placing  cases  on  the  calendar  for  argument,  the  clerk 
must  give  preference  to  appeals  in  criminal  cases  and 
to  other  proceedings  and  appeals  entitled  to  preference 
by  law. 

(3)  Other  Records.  The  clerk  must  keep  other  books 
and  records  required  by  the  Director  of  the  Administra- 
tive Office  of  the  United  States  Courts,  with  the  ap- 
proval of  the  Judicial  Conference  of  the  United  States, 
or  by  the  court. 

(c)  Notice  of  an  Order  or  Judgment.  Upon  the 
entry  of  an  order  or  judgment,  the  circuit  clerk  must 
immediately  serve  a  notice  of  entry  on  each  party,  with 
a  copy  of  any  opinion,  and  must  note  the  date  of  service 
on  the  docket.  Service  on  a  party  represented  by  counsel 
must  be  made  on  counsel. 

(d)  Custody  of  Records  and  Papers.  The  circuit 
clerk  has  custody  of  the  court's  records  and  papers. 
Unless  the  court  orders  or  instructs  otherwise,  the  clerk 
must  not  permit  an  original  record  or  paper  to  be  taken 
from  the  clerk's  office.  Upon  disposition  of  the  case, 
original  papers  constituting  the  record  on  appeal  or 
review  must  be  returned  to  the  court  or  agency  from 
which  they  were  received.  The  clerk  must  preserve  a 
copy  of  any  brief,  appendix,  or  other  paper  that  has 
been  filed. 


RULE  46.  Attorneys. 

(a)  Admission  to  the  Bar. 

(1)  Eligibility.  An  attorney  is  ehgible  for  admission 
to  the  bar  of  a  court  of  appeals  if  that  attorney  is  of 
good  moral  and  professional  character  and  is  admitted 
to  practice  before  the  Supreme  Court  of  the  United 
States,  the  highest  court  of  a  state,  another  United 
States  court  of  appeals,  or  a  United  States  district  court 
(including  the  district  courts  for  Guam,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands). 

(2)  Application.  An  applicant  must  file  an  application 
for  admission,  on  a  form  approved  by  the  court  that 
contains  the  applicant's  personal  statement  showing  eli- 
gibility for  membership.  The  applicant  must  subscribe 
to  the  following  oath  or  affirmation: 

"I,  ,  do  solemnly  swear  [or  affirm]  that  I  will 

conduct  myself  as  an  attorney  and  counselor  of  this 


court,  uprightly  and  according  to  law;  and  that  I  will 
support  the  Constitution  of  the  United  States." 

(3)  Admission  Procedures.  On  written  or  oral  motion 
of  a  member  of  the  court's  bar,  the  court  will  act  on 
the  apphcation.  An  applicant  may  be  admitted  by  oral 
motion  in  open  court.  But,  unless  the  court  orders  other- 
wise, an  applicant  need  not  appear  before  the  court  to 
be  admitted.  Upon  admission,  an  applicant  must  pay 
the  clerk  the  fee  prescribed  by  local  rule  or  court  order. 

(b)  Suspension  or  Disbarment. 

(1)  Standard.  A  member  of  the  court's  bar  is  subject 
to  suspension  or  disbarment  by  the  court  if  the  member: 

(A)  has  been  suspended  or  disbarred  from  practice 
in  any  other  court;  or 

(B)  is  guilty  of  conduct  unbecoming  a  member  of 
the  court's  bar. 

(2)  Procedure.  The  member  must  be  given  an  oppor- 
tunity to  show  good  cause,  within  the  time  prescribed 
by  the  court,  why  the  member  should  not  be  suspended 
or  disbarred. 

(3)  Order.  The  court  must  enter  an  appropriate  order 
after  the  member  responds  and  a  hearing  is  held,  if 
requested,  or  after  the  time  prescribed  for  a  response 
expires,  if  no  response  is  made. 

(c)  Discipline.  A  court  of  appeals  may  discipline  an 
attorney  who  practices  before  it  for  conduct  unbecom- 
ing a  member  of  the  bar  or  for  failure  to  comply  with 
any  court  rule.  First,  however,  the  court  must  afford 
the  attorney  reasonable  notice,  an  opportunity  to  show 
cause  to  the  contrary,  and,  if  requested,  a  hearing. 


RULE  47.  Local  Rules  by  Courts  of  Ap- 
peals. 

(a)  Local  Rules. 

(1)  Each  court  of  appeals  acting  by  a  majority  of 
its  judges  in  regular  active  service  may,  after  giving 
appropriate  public  notice  and  opportunity  for  comment, 
make  and  amend  rules  governing  its  practice.  A  gener- 
ally applicable  direction  to  parties  or  lawyers  regarding 
practice  before  a  court  must  be  in  a  local  rule  rather 
than  an  internal  operating  procedure  or  standing  order. 
A  local  rule  must  be  consistent  with — but  not  duphca- 
tive  of — Acts  of  Congress  and  rules  adopted  under  28 
U.S.C.  §  2072  and  must  conform  to  any  uniform  num- 
bering system  prescribed  by  the  Judicial  Conference  of 
the  United  States.  Each  circuit  clerk  must  send  the 
Administrative  Office  of  the  United  States  Courts  a 
copy  of  each  local  rule  and  internal  operating  procedure 
when  it  is  promulgated  or  amended. 

(2)  A  local  rule  imposing  a  requirement  of  form  must 
not  be  enforced  in  a  manner  that  causes  a  party  to  lose 
rights  because  of  a  nonwillful  failure  to  comply  with 
the  requirement. 

(b)  Procedure  When  There  Is  No  Controlling 
Law.  A  court  of  appeals  may  regulate  practice  in  a 
particular  case  in  any  manner  consistent  with  federal 
law,  these  rules,  and  local  rules  of  the  circuit.  No  sanc- 
tion or  other  disadvantage  may  be  imposed  for  noncom- 
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pliance  with  any  requirement  not  in  federal  law,  federal 
rules,  or  the  local  circuit  rules  unless  the  alleged  violator 
has  been  furnished  in  the  particular  case  with  actual 
notice  of  the  requirement. 


RULE  48.  Masters. 

(a)  Appointment;  Powers.  A  court  of  appeals  may 
appoint  a  special  master  to  hold  hearings,  if  necessary, 
and  to  recommend  factual  findings  and  disposition  in 
matters  ancillary  to  proceedings  in  the  court.  Unless 
the  order  referring  a  matter  to  a  master  specifies  or 


limits  the  master's  powers,  those  powers  include,  but 
are  not  Umited  to,  the  following: 

(1)  regulating  all  aspects  of  a  hearing; 

(2)  taking  all  appropriate  action  for  the  efficient  per- 
formance of  the  master's  duties  under  the  order; 

(3)  requiring  the  production  of  evidence  on  all  mat- 
ters embraced  in  the  reference;  and 

(4)  administering  oaths  and  examining  witnesses  and 
parties. 

(b)  Compensation.  If  the  master  is  not  a  judge  or 
court  employee,  the  court  must  determine  the  master's 
compensation  and  whether  the  cost  is  to  be  charged  to 
any  party. 


APPENDIX  OF  FORMS 

Form 

1  Notice  of  Appeal  to  a  Court  of  Appeals  from  a  Judgment  or  Order  of  a  District  Court 

2.  Notice  of  Appeal  to  a  Court  of  Appeals  from  a  Decision  of  the  United  States  Tax  Court 

3.  Petition  for  Review  of  Order  of  an  Agency,  Board,  Commission  or  Officer 
4  Affidavit  to  Accompany  Motion  for  Leave  to  Appeal  in  Forma  Pauperis 

5.  Notice  of  Appeal  to  a  Court  of  Appeals  from  a  Judgment  or  Order  of  a  District  Court  or  a  Bankruptcy  Appellate 
Panel 

6.  Certificate  of  Compliance  With  Rule  32(a) 
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APPENDIX  OF  FORMS 


Form  1.     Notice  of  Appeal  to  a  Court  of  Appeals  from  a  Judgment  or  Order 
of  a  District  Court 

United  States  District  Court  for  the 
District  of 


File  Number . 


A.B.,  Plaintiff 


CD.,  Defendant 


Notice  of  Appeal 


Notice  is  hereby  given  that  (here  name  all  parties  taking  the  appeal) ,  (plaintiffs) 

(defendants)  in  the  above  named  case,"  hereby  appeal  to  the  United  States  Court  of  Appeals  for 

the Circuit  (from  the  final  judgment)  (from  an  order  (describing  it))  entered  in  this  action 

on  the day  of ,  20 

(s) 


Attorney  for  . 
Address: 


•  See  Rule  3(c)  for  permissible  ways  of  identifying  appellants. 


Form  2.     Notice  of  Appeal  to  a  Court  of  Appeals  from  a  Decision  of  the 
United  States  Tax  Court 

United  States  Tax  Court 
Washington,  D.C. 


A.B.,  Petitioner 


Commissioner  of  Internal 
Revenue,  Respondent 


Docket  No.. 
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Notice  of  Appeal 

Notice  is  hereby  given  that (here  name  all  parties  taking  the  appeal)  ° hereby  appeal 

to  the  United  States  Court  of  Appeals  for  the Circuit  from  (that  part  oO  the  decision  of  this 

court  entered  in  the  above  captioned  proceeding  on  the day  of ,  20 (relating 

to ). 

(s) 

Counsel  for 

Address : 


See  Rule  3(c)  for  permissible  ways  of  identifying  appellants. 


Form  3.     Petition  for  Review  of  Order  of  an  Agency,  Board,  Commission  or 
Officer 

United  States  Court  of  Appeals 
for  the Circuit 


A.B.,  Petitioner 


XYZ  Commission, 
Respondent 


Petition  for  Review 


(here  name  all  parties  bringing  the  petition)' hereby  petition  the  court  for  review 

of  the  Order  of  the  XYZ  Commission  (describe  tlie  order)  entered  on ,  20 


(s). 


Attorney  for  Petitioners 


Address:. 


See  Rule  15. 
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Form  4.     Affidavit  to  Accompany  Motion  For  Leave  to  Appeal  in  Forma 
Pauperis 

United  States  District  Court  for  the 
District  of 

United  States  of  America  ) 

) 
V.  )  No 

) 
A.B.  ) 

Affidavit  in  Support  of  Motion  to  Proceed 
on  Appeal  in  Forma  Pauperis 

I, being  first  duly  sworn,  depose  and  say  that  I  am  the ,  in  the  above- 
entitled  case;  that  in  support  of  my  motion  to  proceed  on  appeal  without  being  required  to  prepay 
fees,  costs  or  give  security  therefor,  I  state  that  because  of  my  poverty  I  am  unable  to  pay  the  costs 
of  said  proceeding  or  to  give  security  therefor;  that  I  believe  I  am  entitled  to  redress;  and  that  the 
issues  which  I  desire  to  present  on  appeal  are  the  following: 

I  further  swear  that  the  responses  which  1  have  made  to  the  questions  and  instructions  below 
relating  to  my  abiUty  to  pay  the  cost  of  prosecuting  the  appeal  are  true. 

1.  Are  you  presently  employed? 

a.  If  the  answer  is  yes,  state  the  amount  of  your  salary  or  wages  per  month  and  give  the 
name  and  address  of  your  employer. 

b.  If  the  answer  is  no,  state  the  date  of  your  last  employment  and  the  amount  of  the  salary 
and  wages  per  month  which  you  received. 

2.  Have  you  received  within  the  past  twelve  months  any  income  from  a  business,  profession  or  other 
form  of  self-employment  or  in  the  form  of  rent  payments,  interest,  dividends,  or  other  source? 
a.  If  the  answer  is  yes,  describe  each  source  of  income,  and  state  the  amount  received  from 

each  during  the  past  twelve  months. 

3.  Do  you  own  any  cash  or  checking  or  savings  account? 

a.  If  the  answer  is  yes,  state  the  total  value  of  the  items  owned. 

4.  Do  you  own  any  real  estate,  stocks,  bonds,  notes,  automobiles,  or  other  valuable  property  (excluding 
ordinary  household  furnishings  and  clothing)? 

a.  If  the  answer  is  yes,  describe  the  property  and  state  its  approximate  value. 

5.  List  the  persons  who  are  dependent  upon  you  for  support  and  state  your  relationship  to  those 
persons. 

I  understand  that  a  false  statement  or  answer  to  any  questions  in  this  affidavit  will  subject  me  to 
penalties  for  perjury. 
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SUBSCRIBED  AND  SWORN  TO  before  me  this 


day  of . 


20_ 


Let  the  appUcant  proceed  without  prepayment  of  costs  or  fees  or  the  necessity  of  giving  security 
therefor. 


District  Judge 


Form  5.     Notice  of  Appeal  to  a  Court  of  Appeals  From  a  Judgment  or  Order 
of  a  District  Court  or  a  Bankruptcy  Appellate  Panel 

United  States  District  Court  for  the 
District  of 


In  re 


Debtor 


Plaintiff 


Defendant 


File  No.. 


Notice  of  Appeal  to 

United  States  Court  of  Appeals 

for  the Circuit 

,  the  plaintiff  [or  defendant  or  other  party]  appeals  to  the  United  States  Court  of 

Appeals  for  the Circuit  from  the  final  judgment  [or  order  or  decree]  of  the  district  court 

for  the  district  of [or  bankruptcy  appellate  panel  of  the circuit], 

entered  in  this  case  on ,  20 [here  describe  the  judgment,  order,  or  decree] 

The  parties  to  the  judgment  [or  order  or  decree]  appealed  from  and  the  names  and  addresses 
of  their  respective  attorneys  are  as  follows: 

Dated 

Signed 


Attorney  for  Appellant 


Address: 
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Form  6.     Certificate  of  Compliance  With  Rule  32(a) 

Certificate  of  Compliance  With  Type-Volume  Limitation, 
Typeface  Requirements,  and  Type  Style  Requirements 

1.  This  brief  complies  with  the  type-volume  limitation  of  Fed.  R.  App.  P.  32(a)(7)(B)  because: 

LJ     this  brief  contains  [state  the  number  of]  words,  excluding  the  parts  of  the  brief  exempted  by 
Fed.  R.  App.  P.  32(a)(7)(B)(iii),  or 

LJ     this  brief  uses  a  monospaced  typeface  and  contains  [state  the  number  of]  lines  of  text, 
excluding  the  parts  of  the  brief  exempted  by  Fed.  R.  App.  P.  32(a)(7)(B)(iii). 

2.  This  brief  compHes  with  the  typeface  requirements  of  Fed.  R.  App.  P.  32(a)(5)  and  the  type 
style  requirements  of  Fed.  R.  App.  P.  32(a)(6)  because: 

lJ     this  brief  has  been  prepared  in  a  proportionally  spaced  typeface  using  [state  name  and  version 
of  word  processing  program]  in  [state  font  size  and  name  of  type  style],  or 

LJ     this  brief  has  been  prepared  in  a  monospaced  typeface  using  [state  name  and  version  of 
word  processing  program]  with  [state  number  of  characters  per  inch  and  name  of  type  style]. 

(s) 

Attorney  for 

Dated: 


RELEVANT  SECTIONS  OF  THE  UNITED  STATES  CODE 


28  use  § 

1. 
41. 
44. 


48. 

132. 

133. 

144. 

331. 

455. 

604. 

636. 

651. 

652. 

653. 
1251. 
1253. 

1254. 
1257. 
1291. 
1292. 
1331. 
1332. 

1333. 
1334. 
1335. 
1337. 

1338. 


1339. 
1340. 
1341. 
1342. 
1343. 
1344. 
1345. 
1346. 
1350. 
1359. 
1360. 

1361. 

1362. 
1363. 
1364. 

1365. 
1366. 

1367. 
1368. 

1369. 


28  use  i 

Number  of  justices;  quorum  1391. 

Number  and  composition  of  circuits  1392. 
Appointment,  tenure,  residence  and  salary  of 

circuit  judges  1397. 

Terms  of  court  1400. 

Creation  and  composition  of  district  courts  1401. 

Appointment  and  number  of  district  judges  1402. 

Bias  or  prejudice  of  judge  1404. 

Judicial  Conference  of  the  United  States  1406. 

Disqualification  of  justice,  judge,  or  magistrate  1407. 

Duties  of  Director  generally  1441. 

Jurisdiction,  powers,  and  temporary  assignment  1442. 

Authorization  of  alternative  dispute  resolution  1443. 

Jurisdiction  1445. 

Neutrals  1446. 

Original  jurisdiction  1447. 

Direct  appeals  from  decisions  of  three-judge  1631. 

courts  1651. 

Courts  of  appeals;  certiorari;  certified  questions  1652. 

State  courts;  certiorari  1653. 

Final  decisions  of  district  courts  1655. 

Interlocutory  decisions  1658. 
Federal  question 

Diversity  of  citizenship;  amount  in  controversy;  1693 

costs  1694. 

Admiralty,  maritime  and  prize  cases  1695. 

Bankruptcy  cases  and  proceedings  1738. 
Interpleader 

Commerce  and  antitrust  regulations;  amount  in  1738A. 
controversy,  costs 

Patents,   plant  variety  protection,   copyrights,  1738B. 

mask  works,  designs,  trade-marks,  and  unfair  1738C. 
competition 

Postal  matters  1739 
Internal  Revenue;  customs  duties 

Taxes  by  States  1781. 

Rate  orders  of  State  agencies  1782. 
Civil  rights  and  elective  franchise 

Election  disputes  1783. 

United  States  as  plaintiff  1826. 

United  States  as  defendant  1861. 

Alien's  action  for  tort  1862. 

Parties  coUusively  joined  or  made  1863. 

State  civil  jurisdiction  in  actions  to  which  Indi-  1864. 
ans  are  parties 

Action  to  compel  an  officer  of  the  United  States  1865. 

to  perform  his  duty  1866. 

Indian  tribes  1867. 
Jurors'  employment  rights 

Direct  actions  against  insurers  of  members  of  1868. 

diplomatic  missions  and  their  families  1869. 

Senate  actions  1870. 

Construction  of  references  to  laws  of  the  United  1871. 

States  or  Acts  of  Congress  1872. 

Supplemental  jurisdiction  1875. 

Counterclaims  in  unfair  practices  in  interna-  1915. 

tional  trade  1916. 

Multiparty,  multiforum  jurisdiction  1919. 


Venue  generally 

Defendents  or  property  in  different  districts  in 
same  State 
Interpleader 

Patents  and  copyrights,  mask  works,  and  designs 
Stockholder's  derivative  action 
United  States  as  defendant 
Change  of  venue 
Cure  or  waiver  of  defects 
Multidistrict  litigation 
Actions  removable  generally 
Federal  officers  or  agencies  sued  or  prosecuted 
Civil  rights  cases 
Nonremovable  actions 
Procedure  for  removal 
Procedure  after  removal  generally 
Transfer  to  cure  want  of  jurisdiction 
Writs 

State  laws  as  rules  of  decision 
Amendment  of  pleadings  to  show  jurisdiction 
Lien  enforcement;  absent  defendants 
Time  limitations  on  the  commencement  of  civil 
actions  arising  under  Acts  of  Congress 
Place  of  arrest  in  civil  action 
Patent  infringement  action 
Stockholder's  derivative  action 
State  and  Territorial  statutes  and  judicial  pro- 
ceedings; full  faith  and  credit 
Full  faith  and  credit  given  to  child  custody  de- 
terminations 

Full  faith  and  credit  for  child  support  orders 
Certain  acts,  records,  and  proceedings  and  the 
effect  thereof 

State  and  territorial  nonjudicial  records;  full 
faith  and  credit 

Transmittal  of  letter  rogatory  or  request 
Assistance  to  foreign  and  international  tribunals 
and  to  litigants  before  such  tribunals 
Subpoena  of  person  in  foreign  country 
Recalcitrant  witness 
Declaration  of  poUcy 
Discrimination  prohibited 
Plan  for  random  jury  selection 
Drawing  of  names  from  the  master  jury  wheel; 
completion  of  juror  qualification  form 
Qualification  for  jury  service 
Selection  and  summoning  of  jury  panels 
Challenging  comphance  with  selection  proce- 
dures 

Maintenance  and  inspection  of  records 
Definitions 
Challenges 
Fees 

Issues  of  fact  in  Supreme  Court 
Protection  of  jurors'  employment 
Proceedings  in  forma  pauperis 
Seamen's  suit 
Dismissal  for  lack  of  jurisdiction 
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1920. 
1927. 
196.3. 


2071. 
2072. 

2073. 

2074. 

2075. 
2077. 
2111. 
2201. 
2283. 
2284. 

2361. 
2403. 


42  use  § 

1981. 
1983. 


Taxation  of  costs 

Counsel's  liability  for  excessive  costs 
Registration  of  judgments  for  enforcement  in 
other  districts 

Rule-maldng  power  generally 
Rules  of  procedure  and  evidence;  power  to  pre- 
scribe 

Rules  of  procedures  and  evidence;  method  of 
prescribing 

Rules  of  procedure  and  evidence;  submission 
to  Congress;  effective  date 
Bankruptcy  rules 

Publication  of  rules;  advisory  committees 
Harmless  error 
Creation  of  remedy 
Stay  of  State  court  proceedings 
Three-judge  court;  when  required;  composi- 
tion; procedure 
Process  and  procedure 

Intervention  by  United  States  or  a  State;  consti- 
tutional question 


Equal  rights  under  the  law 

Civil  action  for  deprivation  of  rights 


28  use  §  1.   Number  of  justices;  quorum 

The  Supreme  Court  of  the  United  States  shall  consist 
of  a  Chief  Justice  of  the  United  States  and  eight  associ- 
ate justices,  any  six  of  whom  shall  constitute  a  quorum. 


28  use  §  41.  Number  and  composition  of 
circuits 

The  thirteen  judicial  circuits  of  the  United  States  are 
constituted  as  follows: 

Circuits  Composition 

District  of  Columbia District  of  Columbia. 

First Maine,  Massachusetts,  New 

Hampshire,  Puerto  Rico, 
Rhode  Island. 

Second Connecticut,  New  York,  Ver- 
mont. 

Third Delaware,  New  Jersey,  Penn- 
sylvania, Virgin  Islands. 

Fourth Maryland,    North    Carolina, 

South  Carolina,  Virginia, 
West  Virginia. 

Fifth District  of  Canal  Zone,  Loui- 
siana, Mississippi,  Texas. 

Sixth Kentucky,    Michigan,    Ohio, 

Tennessee. 

Seventh Illinois,  Indiana,  Wisconsin. 

Eighth „ Arkansas,   Iowa,   Minnesota, 

Missouri,  Nebraska,  North 
Dakota,  South  Dakota. 


Ninth Alaska,   Arizona,   California, 

Idaho,  Montana,  Nevada, 
Oregon,  Washington, 
Guam,  Hawaii. 

Tenth Colorado,  Kansas,  New 

Mexico,  Oklahoma,  Utah, 
Wyoming. 

Eleventh Alabama,  Florida,  Georgia. 

Federal All  Federal  judicial  districts. 

28  use  §  44.  Appointment,  tenure,  resi- 
dence and  salary  of  circuit  judges 

(a)  The  President  shall  appoint,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  circuit  judges  for  the 
several  circuits  as  follows: 

Circuits  Number  of  Judges 

District  of  Columbia 12 

First 6 

Second 13 

Third 14 

Fourth 15 

Fifth 17 

Sixth  16 

Seventh 11 

Eighth 11 

Ninth 28 

Tenth 12 

Eleventh 12 

Federal 12 

(b)  Circuit  judges  shall  hold  office  during  good  be- 
havior. 

(c)  Except  in  the  District  of  Columbia,  each  circuit 
judge  shall  be  a  resident  of  the  circuit  for  which  ap- 
pointed at  the  time  of  his  appointment  and  thereafter 
while  in  active  service.  While  in  active  service,  each 
circuit  judge  of  the  Federal  judicial  circuit  appointed 
after  the  effective  date  of  the  Federal  Courts  Improve- 
ment Act  of  1982,  and  the  chief  judge  of  the  Federal 
judicial  circuit,  whenever  appointed,  shall  reside  within 
fifty  miles  of  the  District  of  Columbia.  In  each  circuit 
(other  than  the  Federal  judicial  circuit)  there  shall  be 
at  least  one  circuit  judge  in  regular  active  service  ap- 
pointed from  the  residents  of  each  state  in  that  circuit. 

(d)  Each  circuit  judge  shall  receive  a  salary  at  an 
annual  rate  determined  under  section  225  of  the  Fed- 
eral Salary  Act  of  1967,  as  adjusted  by  section  461  of 
this  title. 


28  use  §  48.  Terms  of  court 

(a)  The  courts  of  appeals  shall  hold  regular  sessions 
at  the  places  Usted  below,  and  at  such  other  places 
within  the  respective  circuit  as  each  court  may  designate 
by  rule. 

Circuits  Places 

District  of  Columbia Washington. 
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First Boston. 

Second New  York. 

Third Philadelphia. 

Fourth Richmond,  Asheville. 

Fifth New  Orleans,  Fort  Worth, 

Jackson. 

Sixth Cincinnati 

eventh Chicago. 

Eighth St.  Louis,  Kansas  City,  Omaha, 

St.  Paul. 

Ninth San  Francisco,  Los  Angeles, 

Portland,  Seattle. 

Tenth Denver,  Wichita,  Oklahoma 

City. 

Eleventh Atlanta,  Jacksonville,  Mont- 
gomery. 

Federal District  of  Columbia,  and  in 

above  anv  other  place  listed 
as  the  court  by  rule  directs. 

(b)  Each  court  of  appeals  may  hold  special  sessions  at 
any  place  within  its  circuit  as  the  nature  of  the  business 
may  require,  and  upon  such  notice  as  the  court  orders. 
The  court  may  transact  any  business  at  a  special  session 
which  it  might  transact  at  a  regular  session. 

(c)  Any  court  of  appeals  may  pretennit  any  regular 
session  of  court  at  any  place  for  insufficient  business  or 
otlier  good  cause. 

(d)  The  times  and  places  of  the  sessions  of  the  Court 
of  Appeals  for  the  Federal  Circuit  shall  be  prescribed  with 
a  view  to  securing  reasonable  opportunity  to  citizens  to 
appear  before  the  court  with  as  litde  inconvenience  and 
expense  to  citizens  as  is  practicable. 


28  use  §  132.  Creation  and  composition  of 
district  courts 

(a)  There  shall  be  in  each  judicial  district  a  district  court 
which  shall  be  a  court  of  record  known  as  the  United 
States  District  Court  for  the  district. 

(b)  Each  district  court  shall  consist  of  the  district  judge 
or  judges  for  the  district  in  regular  active  service.  Justices 
or  judges  designated  or  assigned  shall  be  competent  to  sit 
as  judges  of  the  court. 

(c)  Ejtcept  as  otherwise  provided  by  law,  or  rule  or  order 
of  court,  the  judicial  power  of  a  district  court  with  respect 
to  any  action,  suit  or  proceeding  may  be  exercised  by  a 
single  judge,  who  may  preside  alone  and  hold  a  regular 
or  special  session  of  court  at  the  same  time  other  sessions 
are  held  by  other  judges. 


28  use  §  133.  Appointment  and  number  of 
district  judges 

(a)  The  President  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  district  judges  for  the  several 
judicial  districts,  as  follows: 


Districts: 

Alabama: 

Northern 7 

Middle 3 

Southern 3 

Alaska 3 

Arizona 12 

Arkansas: 

Eastern 5 

Western 3 

California: 

Northern 14 

Eastern 6 

Central 27 

Southern 13 

Colorado 7 

Connecticut 8 

Delaware 4 

District  of  Columbia 15 

Florida: 

Northern 4 

Middle 15 

Southern 17 

Georgia: 

Northern 11 

Middle 4 

Southern 3 

Hawaii 3 

Idaho 2 

Illinois: 

Northern 22 

Central 4 

Southern 4 

Indiana: 

Nortliem 5 

Southern 5 

Iowa: 

Northern 2 

Southern 3 

Kansas 5 

Kentucky: 

Eastern 5 

Western 4 

Eastern  and  Western 1 

Louisiana: 

Eastern 12 

Middle 3 

Western 7 

Maine 3 

Maryland 10 

Massachusetts 13 

Michigan: 

Eastern 15 

Western 4 

Minnesota 7 

Mississippi: 

Northern 3 

Southern 6 
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Missouri: 

Eastern 6 

Western 5 

Eastern  and  Western 2 

Montana 3 

Nebraska 3 

Nevada 7 

New  Hampshire 3 

New  Jersey 17 

New  Mexico 6 

New  York: 

Northern 5 

Southern 28 

Eastern 15 

Western 4 

North  Carolina: 

Eastern 4 

Middle 4 

Western 4 

North  Dakota 2 

Ohio: 

Northern 11 

Southern 8 

Oklahoma: 

Northern 3 

Eastern 1 

Western 6 

Northern,  Eastern,  and  Western 1 

Oregon 6 

Pennsylvania: 

Eastern 22 

Middle 6 

Western 10 

Puerto  Rico 7 

Rhode  Island 3 

South  Carolina 10 

South  Dakota 3 

Tennessee: 

Eastern 5 

Middle 4 

Western 5 

Texas: 

Northern 12 

Southern 19 

Eastern 7 

Western 13 

Utah 5 

Vermont 2 

Virginia: 

Eastern 11 

Western 4 

Washington: 

Eastern 4 

Western 7 

West  Virginia: 

Northern 3 

Southern 5 

Wisconsin: 

Eastern 5 


Western 2 

Wyoming 3 

(b)(1)  In  any  case  in  which  a  judge  of  the  United  States 
(other  than  a  senior  judge)  assumes  the  duties  of  a  full- 
time  office  of  Federal  judicial  administration,  the  President 
shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  an  additional  judge  for  the  court  on  which  such 
judge  serves.  If  the  judge  who  assumes  the  duties  of  such 
fiiU-time  office  leaves  that  office  and  resumes  the  duties 
as  an  active  judge  of  the  court,  then  the  President  shall 
not  appoint  a  judge  to  fill  the  first  vacancy  which  occurs 
thereafter  in  that  court. 

(2)  For  purposes  of  paragraph  (1),  the  term  "office 
of  Federal  judicial  administration"  means  a  position  as 
Director  of  the  Federal  Judicial  Center,  Director  of  the 
Administrative  Office  of  the  United  States  Courts,  or  ad- 
ministrative assistant  to  the  Chief  Justice. 


28  use  §  144.  Bias  or  prejudice  of  judge 

Whenever  a  party  to  any  proceeding  in  a  district  court 
makes  and  files  a  timely  and  sufficient  affidavit  that  the 
judge  before  whom  the  matter  is  pending  has  a  personal 
bias  or  prejudice  either  against  him  or  in  favor  of  any 
adverse  party,  such  judge  shall  proceed  no  further  therein, 
but  another  judge  shall  be  assigned  to  hear  such  pro- 
ceeding. 

The  affidavit  shall  state  the  facts  and  the  reasons  for 
the  belief  that  bias  or  prejudice  exists,  and  shall  be  filed 
not  less  than  ten  days  before  the  beginning  of  the  term 
[session]  at  which  the  proceeding  is  to  be  heard,  or  good 
cause  shall  be  shown  for  failure  to  file  it  within  such  time. 
A  party  may  file  only  one  such  affidavit  in  any  case.  It 
shall  be  accompanied  by  a  certificate  of  counsel  of  record 
stating  that  it  is  made  in  good  faith. 


28  use  §  331.  Judicial  eonference  of  the 
United  States 

The  Chief  Justice  of  the  United  States  shall  summon 
annually  the  chief  judge  of  each  judicial  circuit,  the  chief 
judge  of  the  Court  of  International  Trade,  and  a  district 
judge  from  each  judicial  circuit  to  a  conference  at  such 
time  and  place  in  the  United  States  as  he  may  designate. 
He  shall  preside  at  such  conference  which  shall  be  known 
as  the  Judicial  Conference  of  the  United  States.  Special 
sessions  of  the  Conference  may  be  called  by  the  Chief 
Justice  at  such  times  and  places  as  he  may  designate. 

The  district  judge  to  be  summoned  from  each  judicial 
circuit  shall  be  chosen  by  the  circuit  and  district  judges 
of  the  circuit  and  shall  serve  as  a  member  of  the  Judicial 
Conference  of  the  United  States  for  a  term  of  not  less 
than  3  successive  years  nor  more  than  5  successive  years, 
as  established  by  majority  vote  of  all  circuit  and  district 
judges  of  the  circuit.  A  district  judge  serving  as  a  member 
of  the  Judicial  Conference  may  be  either  a  judge  in  regular 
active  service  or  a  judge  retired  fiwm  regular  active  service 
under  section  371(b)  of  this  tide. 
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If  the  chief  judge  of  any  circuit,  the  chief  judge  of  the 
Court  of  International  Trade,  or  the  district  judge  chosen 
by  the  judges  of  the  circuit  is  unable  to  attend,  the  Chief 
Justice  may  summon  any  other  circuit  or  district  judge 
from  such  circuit  or  any  other  judge  of  die  Court  of 
Internationa]  Trade,  as  the  case  may  be.  Every  judge  sum- 
moned shall  attend  and,  unless  excused  by  the  Chief  Jus- 
tice, shall  remain  throughout  the  sessions  of  the  conference 
and  advise  as  to  the  needs  of  his  circuit  or  court  and  as 
to  any  matters  in  respect  of  which  the  administration  of 
justic-e  in  tlie  courts  of  the  United  States  may  be  improved. 

The  Conference  shall  make  a  comprehensive  survey  of 
the  condition  of  business  in  the  courts  of  the  United  States 
and  prepare  plans  for  assignment  of  judges  to  or  from 
circuits  or  districts  where  necessary.  It  shall  also  submit 
suggestions  and  recommendations  to  the  various  courts  to 
promote  uniformity  of  management  procedures  and  the 
expeditious  conduct  of  court  business.  The  Conference  is 
authorized  to  exercise  the  authority  provided  in  chapter 
16  of  this  title  as  the  Conference,  or  through  a  standing 
committee.  If  the  Conference  elects  to  establish  a  standing 
committee,  it  shall  be  appointed  by  the  Chief  Justice  and 
all  petitions  for  review  sh^  be  reviewed  by  that  committee. 
The  Conference  or  the  standing  committee  may  hold  hear- 
ings, take  sworn  testimony,  issue  subpoenas  and  subpoenas 
duces  tecum,  and  make  necessary  and  appropriate  orders 
in  the  exercise  of  its  authority.  Subpoenas  and  subpoenas 
duces  tecum  shall  be  issued  by  the  clerk  of  the  Supreme 
Court  or  by  the  clerk  of  any  court  of  appeals,  at  the 
direction  of  the  Chief  Justice  or  his  designee  and  under 
the  seal  of  the  court,  and  shall  be  served  in  the  manner 
provided  in  rule  45(c)  of  the  Federal  Rules  of  Civil  Proce- 
dure for  subpoenas  and  subpoenas  duces  tecum  issued  on 
behalf  of  the  United  States  or  an  officer  or  any  agency 
thereof  The  Conference  may  also  prescribe  and  modify 
rules  for  the  exercise  of  the  authority  provided  in  chapter 
16  of  this  title.  AH  judicial  officers  and  employees  of  the 
United  States  shall  prompdy  carry  into  effect  all  orders  of 
the  Judicial  Conference  or  the  standing  committee  estab- 
lished pursuant  to  this  section. 

The  Conference  shall  also  carry  on  a  continuous  study 
of  the  operation  and  effect  of  the  general  rules  of  practice 
and  procedure  now  or  hereafter  in  use  as  prescribed  by 
the  Supreme  Court  for  the  other  courts  of  the  United 
States  pursuant  to  law.  Such  changes  in  and  additions  to 
those  rules  as  the  Conference  may  deem  desirable  to 
promote  simplicity  in  procedure,  fairness  in  administration, 
the  just  determination  of  litigation,  and  the  elimination  of 
unjustifiable  expense  and  delay  shall  be  recommended  by 
the  Conference  from  time  to  time  to  the  Supreme  Court 
for  its  consideration  and  adoption,  modification  or  rejec- 
tion, in  accordance  with  law. 

The  Judicial  Conference  shall  review  rules  prescribed 
under  section  2071  of  this  tide  by  the  courts,  otlier  than 
the  Supreme  Court  and  the  district  courts,  for  consistency 
with  Federal  law.  The  Judicial  Conference  may  modify  or 
abrogate  any  such  rule  so  reviewed  found  inconsistent  in 
the  course  of  such  a  review. 

The  Attorney  General  shall,  upon  request  of  the  Chief 


Justice,  report  to  such  Conference  on  matters  relating  to 
the  business  of  the  several  courts  of  the  United  States, 
with  particular  reference  to  cases  to  which  the  United 
States  is  a  party. 

The  Chief  Justice  shall  submit  to  Congress  an  annual 
report  of  the  proceedings  of  the  Judicial  Conference  and 
its  recommendations  for  legislation. 


28  use  §  455.  Disqualification  of  justice, 
judge,  or  magistrate 

(a)  Any  justice,  judge,  or  magistrate  of  the  United  States 
shall  disqualify  liimself  in  any  proceeding  in  which  his 
impartiality  might  reasonably  be  questioned. 

(b)  He  shall  also  disqualify  himself  in  the  following 
circumstances: 

( 1 )  Where  he  has  a  personal  bias  or  prejudice  concerning 
a  party,  or  personal  knowledge  of  disputed  evidentiary 
facts  concerning  the  proceeding; 

(2)  Where  in  private  practice  he  served  as  lawyer  in  the 
matter  in  controversy,  or  a  lawyer  with  whom  he  previously 
practiced  law  served  during  such  association  as  a  lawyer 
concerning  the  matter,  or  tlie  judge  or  such  lawyer  has 
been  a  material  witness  concerning  it; 

(3)  Where  he  has  served  in  governmental  employment 
and  in  such  capacity  participated  as  counsel,  adviser  or 
material  witness  concerning  tlie  proceeding  or  expressed 
an  opinion  concerning  the  merits  of  the  particular  case  in 
controversy; 

(4)  He  knows  that  he,  individually  or  as  a  fiduciary,  or 
his  spouse  or  minor  child  residing  in  his  household,  has 
a  financial  interest  in  the  subject  matter  in  controversy  or 
in  a  party  to  the  proceeding,  or  any  other  interest  that 
could  be  substantially  affected  by  die  outcome  of  the 
proceeding; 

(5)  He  or  his  spouse,  or  a  person  within  the  third  degree 
of  relationship  to  either  of  them,  or  the  spouse  of  such  a 
person: 

(i)  Is  a  party  to  the  proceeding,  or  an  officer,  director, 
or  trustee  of  a  party; 

(ii)  Is  acting  as  a  lawyer  in  the  proceeding; 

(iii)  Is  known  by  the  judge  to  have  an  interest  that 
could  be  substantially  affected  by  the  outcome  of  the 
proceeding; 

(iv)  Is  to  the  judge's  knowledge  likely  to  be  a  material 
witness  in  the  proceeding. 

(c)  A  judge  should  inform  himself  about  his  jjersonal 
and  fiduciary  financial  interests,  and  make  a  reasonable 
effort  to  inform  himself  about  the  personal  financial  inter- 
ests of  his  spouse  and  minor  children  residing  in  his  house- 
hold. 

(d)  For  the  purposes  of  this  section  the  following  words 
or  phrases  shall  have  the  meaning  indicated: 

( 1 )  "proceeding"  includes  pretrial,  trial,  appellate  review, 
or  other  stages  of  litigation; 

(2)  the  degree  of  relationship  is  calculated  according  to 
the  civil  law  system; 

(3)  "fiduciary"  includes  such  relationships  as  executor, 
administrator,  trustee,  and  guardian; 


28  use  §   604 


FEDERAL  RULES  OF  CIVIL  PROCEDURE 


120 


(4)  "financial  interest"  means  ownership  of  a  legal  or 
equitable  interest,  however  small,  or  a  relationship  as  direc- 
tor, adviser,  or  other  active  participant  in  the  affairs  of  a 
party,  except  that: 

(i)  Ownership  in  a  mutual  or  common  investment 
fiind  that  holds  securities  is  not  a  "financial  interest"  in 
such  securities  unless  the  judge  participates  in  the  manage- 
ment of  the  fund; 

(ii)  An  office  in  an  educational,  religious,  charitable, 
fraternal,  or  civic  organization  is  not  a  "financial  interest" 
in  securities  held  by  the  organization; 

(iii)  The  proprietary  interest  of  a  policyholder  in  a 
mutual  insurance  company,  of  a  depositor  in  a  mutual 
savings  association,  or  a  similar  proprietary  interest,  is  a 
"financial  interest"  in  the  organization  only  if  the  outcome 
of  the  proceeding  could  substantially  affect  the  value  of 
the  interest; 

(iv)  Ownership  of  government  securities  is  a  "fmancial 
interest"  in  the  issuer  orily  if  the  outcome  of  the  proceeding 
could  substantially  affect  the  value  of  the  securities. 

(e)  No  justice,  judge,  or  magistrate  shall  accept  from 
the  parties  to  the  proceeding  a  waiver  of  any  ground  for 
disqualification  enumerated  in  subsection  (b).  Where  the 
ground  for  disqualification  arises  only  under  subsection 
(a),  waiver  may  be  accepted  provided  it  is  preceded  by  a 
full  disclosure  on  the  record  of  the  basis  for  disqualification. 

(f)  Notwithstanding  the  preceding  provisions  of  this  sec- 
tion, if  any  justice,  judge,  magistrate,  or  bankruptcy  judge 
to  whom  a  matter  has  been  assigned  would  be  disqualified, 
after  substantial  judicial  time  has  been  devoted  to  the 
matter,  because  of  the  appearance  or  discovery,  after  the 
matter  was  assigned  to  him  or  her,  that  he  or  she  individu- 
ally or  as  a  fiduciary,  or  his  or  her  spouse  or  minor  child 
residing  in  his  or  her  household,  has  a  financial  interest 
in  a  party  (other  than  an  interest  that  could  be  substantially 
affected  by  the  outcome),  disqualification  is  not  required 
if  the  justice,  judge,  magistrate,  bankruptcy  judge,  spouse 
or  minor  child,  as  the  case  may  be,  divests  himself  or 
herself  of  the  interest  that  provides  the  grounds  for  the 
disqualification. 


28  use  §  604.  Duties  of  Director  generally 

(a)  The  Director  shall  be  the  administrative  officer  of 
the  courts,  and  under  the  supervision  and  direction  of  the 
Judicial  Conference  of  the  United  States,  shall: 

(1)  Supervise  all  administrative  matters  relating  to  the 
offices  of  clerks  and  other  clerical  and  administrative  per- 
sonnel of  the  courts; 

(2)  Examine  the  state  of  the  dockets  of  the  courts;  secure 
information  as  to  the  courts'  need  of  assistance;  prepare 
and  transmit  semiannually  to  the  chief  judges  of  the  cir- 
cuits, statistical  data  and  reports  as  to  the  business  of  the 
courts; 

(3)  Submit  to  the  annual  meeting  of  the  Judicial  Confer- 
ence of  the  United  States,  at  least  two  weeks  prior  thereto, 
a  report  of  the  activities  of  the  Administrative  Office  and 
the  state  of  the  business  of  the  courts,  together  with  the 
statistical  data  submitted  to  the  chief  judges  of  the  circuits 


under  paragraph  (a)(2)  of  this  section,  and  the  Director's 
recommendations,  which  report,  data  and  recommenda- 
tions shall  be  public  documents. 

(4)  Submit  to  Congress  and  the  Attorney  General  copies 
of  the  report,  data  and  recommendations  required  by  para- 
graph (a)(3)  of  this  section; 

(5)  Fix  the  compensation  of  clerks  of  court,  deputies, 
librarians,  criers,  messengers,  law  clerks,  secretaries,  ste- 
nographers, clerical  assistants,  and  other  employees  of  the 
courts  whose  compensation  is  not  otherwise  fixed  by  law; 
and,  notwithstanding  any  other  provision  of  law,  pay  on 
behalf  of  Justices  and  judges  of  the  United  States  appointed 
to  hold  office  during  good  behavior,  aged  65  or  over,  any 
increases  in  the  cost  of  Federal  Employees'  Group  Life 
Insurance  imposed  after  April  24,  1999,  including  any 
expenses  generated  by  such  payments,  as  authorized  by 
the  Judicial  Conference  of  the  United  States; 

(6)  Determine  and  pay  necessary  office  expenses  of 
courts,  judges,  and  those  court  officials  whose  expenses 
are  by  law  allowable,  and  the  lawful  fees  of  United  States 
Commissioners; 

(7)  Regulate  and  pay  annuities  to  widows  and  surviving 
dependent  children  of  justices  and  judges  of  the  United 
States,  judges  of  the  United  States  Claims  Court  [Court 
of  Federal  Claims],  bankruptcy  judges.  United  States  mag- 
istrates. Directors  of  the  Federal  Judicial  Center,  and  Di- 
rectors of  the  Administrative  Office,  and  necessary  travel 
and  subsistence  expenses  incurred  by  judges,  court  officers 
and  employees,  and  officers  and  employees  of  the  Adminis- 
trative Office,  and  the  Federal  Judicial  Center,  while  ab- 
sent from  their  official  stations  on  official  business  without 
regard  to  the  per  diem  allowances  and  amounts  for  reim- 
bursement of  actual  and  necessary  expenses  established 
by  the  Administrator  of  General  Services  under  section 
5702  of  title  5,  except  that  the  reimbursement  of  subsis- 
tence expenses  may  not  exceed  that  authorized  by  the 
Director  forjudges  of  the  United  States  under  section  456 
of  this  title; 

(8)  Disburse  appropriations  and  other  funds  for  the 
maintenance  and  operation  of  the  courts; 

(9)  Establish  pretrial  services  pursuant  to  section  3152 
of  title  18,  United  States  Code; 

(10)  (A)  Purchase,  exchange,  transfer,  distribute,  and 
assign  the  custody  of  lawbooks,  equipment,  supplies,  and 
other  personal  property  for  the  judicial  branch  of  Govern- 
ment (except  the  Supreme  Court  unless  otherwise  pro- 
vided pursuant  to  paragraph  (17));  (B)  provide  or  make 
available  readily  to  each  court  appropriate  equipment  for 
the  interpretation  of  proceedings  in  accordance  with  sec- 
tion 1828  of  this  tide;  and  (C)  enter  into  and  perform 
contracts  and  other  transactions  upon  such  terms  as  the 
Director  may  deem  appropriate  as  may  be  necessary  to  the 
conduct  of  the  work  of  the  judicial  branch  of  Government 
(except  the  Supreme  Court  uiJess  otherwise  provided  pur- 
suant to  paragraph  (17)),  and  contracts  for  nonpersonal 
services  providing  pretrial  services,  for  the  interpretation  of 
proceedings,  and  for  the  provision  of  special  interpretation 
services  pursuant  to  section  1828  of  this  title  may  be 
awarded  without  regard  to  section  3709  of  the  Revised 
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Statutes  of  the  United  States  (41  U.S.C.  5); 

(11)  Audit  vouchers  and  accounts  of  the  courts,  the 
Federal  Judicial  Center,  the  offices  providing  pretrial  ser- 
vices, and  their  clerical  and  administrative  personnel; 

(12)  Provide  accommodations  for  the  courts,  the  Federal 
Judicial  Center,  the  offices  providing  pretrial  services  and 
their  clerical  and  administrative  personnel; 

(13)  Lay  before  Congress,  annually,  statistical  tables  that 
will  accurately  reflect  the  business  transacted  by  the  several 
bankruptcy  courts,  and  all  other  pertinent  data  relating  to 
such  courts; 

(14)  Pursuant  to  section  1827  of  this  tide,  establish  a 
program  for  the  certification  and  utilization  of  interpreters 
in  courts  of  the  United  States; 

(15)  Pursuant  to  section  1828  of  this  title,  establish  a 
program  for  the  provision  of  special  interpretation  services 
in  courts  of  the  United  States; 

(16)(A)  In  those  districts  where  the  Director  considers 
it  advisable  based  on  the  need  for  interpreters,  authorize 
the  fiill  time  or  part-time  employment  by  the  court  of 
certified  interpreters; 

(B)  where  the  Director  considers  it  advisable  based 
on  the  need  for  interpreters,  appoint  certified  interpreters 
on  a  full  time  or  part-time  basis,  for  services  in  various 
courts  when  he  determines  that  such  appointments  will 
result  in  the  economical  provision  of  interpretation  ser- 
vices; and 

(C)  pay  out  of  moneys  appropriated  for  the  judiciary 
interpreters'  salaries,  fees,  and  expenses,  and  other  costs 
which  may  accrue  in  accordance  with  the  provisions  of 
sections  1827  and  1828  of  this  title; 

(17)  In  the  Director's  discretion, 

(A)  accept  and  utilize  voluntary'  and  uncompensated 
(gratuitous)  services,  including  services  as  authorized  by 
section  3102(b)  of  tide  5,  United  States  Code;  and 

(B)  accept,  hold,  administer,  and  utilize  gifts  and 
Ijequests  of  personal  property  for  the  purpose  of  aiding 
or  facilitating  the  work  of  the  judicial  branch  of  Govern- 
ment, but  gifts  or  bequests  of  money  shall  be  covered  into 
the  Treasury; 

(18)  Establish  procedures  and  mechanisms  within  the 
judicial  branch  for  processing  fines,  restitution,  forfeitures 
of  bail  bonds  or  collateral,  and  assessments; 

(19)  Regulate  and  pay  annuities  to  bankruptcy  judges 
and  United  States  magistrates  in  accordance  with  section 
377  of  diis  title  and  paragraphs  ( 1)(B)  and  (2)  of  section  2(c) 
of  the  Retirement  and  Survivors'  Annuities  for  Bankruptcy 
Judges  and  Magistrates  Act  of  1988; 

(20)  Periodically  compile — 

(A)  the  rules  which  are  prescribed  under  section  2071 
of  this  title  by  courts  other  than  the  Supreme  Court; 

(B)  the  rules  which  are  prescribed  under  section  358 
of  this  title;  and 

(C)  the  orders  which  are  required  to  be  publicly 
available  under  section  360(b)  of  this  title; 

so  as  to  provide  a  current  record  of  such  rules  and  orders; 

(21)  Establish  a  program  of  incentive  awards  for  employ- 
ees of  the  judicial  branch  of  the  United  States  Government, 
other  than  any  judge  who  is  entided  to  hold  office  during 
good  behavior; 


(22)  Receive  and  expend,  either  direcdy  or  by  transfer  to 
the  United  States  Marshals  Service  or  other  Government 
agency,  funds  appropriated  for  the  procurement,  installa- 
tion, and  maintenance  of  security  equipment  and  protec- 
tive services  for  the  United  States  Courts  in  courtrooms 
and  adjacent  areas,  including  building  ingress/egress  con- 
trol, inspection  of  packages,  directed  security  patrols,  and 
other  similar  activities; 

(23)  Regulate  and  pay  annuities  to  judges  of  the  United 
States  Claims  Court  [Court  of  Federal  Claims]  in  accord- 
ance with  section  178  of  this  tide;  and 

(24)  Perform  such  other  duties  as  may  be  assigned  to 
him  by  the  Supreme  Court  or  the  Judicial  Conference  of 
the  United  States. 

(b)  The  clerical  and  administrative  personnel  of  the 
courts  shall  comply  with  all  requests  by  the  Director  for 
information  or  statistical  data  as  to  the  state  of  court 
dockets. 

(c)  Inspection  of  court  dockets  outside  the  continental 
United  States  may  be  made  through  United  States  officials 
residing  within  the  jurisdiction  where  the  inspection  is 
made. 

(d)  The  Director,  under  the  supervision  and  direction 
of  the  conference,  shall: 

(1)  supervise  all  administrative  matters  relating  to  the 
offices  of  the  United  States  magistrates; 

(2)  gather,  compile,  and  evaluate  all  statistical  and  other 
information  required  for  the  performance  of  his  duties 
and  the  duties  of  the  conference  with  respect  to  such 
officers; 

(3)  lay  before  Congress  annually  statistical  tables  and 
other  information  which  will  accurately  reflect  the  business 
which  has  come  before  the  various  United  States  magis- 
trates, including  (A)  the  number  of  matters  in  which  the 
parties  consented  to  the  exercise  of  jurisdiction  by  a  magis- 
trate, (B)  the  number  of  appeals  taken  pursuant  to  the 
decisions  of  magistrates  and  the  disposition  of  such  appeals, 
and  (C)  the  professional  background  and  quahfications  of 
individuals  appointed  under  section  631  of  this  tide  to 
serve  as  magistrate; 

(4)  prepare  and  distribute  a  manual,  with  annual  supple- 
ments and  periodic  revisions,  for  the  use  of  such  officers, 
which  shall  set  forth  their  powers  and  duties,  describe  all 
categories  of  proceedings  that  may  arise  before  them,  and 
contain  such  other  information  as  may  be  required  to 
enable  them  to  discharge  their  powers  and  duties 
prompdy,  effectively,  and  impartially. 

(e)  The  Director  mav'  promulgate  appropriate  rules  and 
regulations  approved  by  the  conference  and  not  inconsis- 
tent with  any  provision  of  law,  to  assist  him  in  die  perfor- 
mance of  the  duties  conferred  upwn  him  by  subsection 
(d)  of  this  section.  Magistrates  shall  keep  such  records 
and  make  such  reports  as  are  specified  in  such  rules  and 
regulations. 

(f)  The  Director  may  make,  promulgate,  issue,  rescind, 
and  amend  rules  and  regulations  (including  regulations 
prescribing  standards  of  conduct  for  Administrative  Office 
employees)  as  may  be  necessary  to  carry  out  the  Director's 
functions,  powers,  duties,  and  authority.  The  Director  may 
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publish  in  the  Federal  Register  such  rules,  regulations, 
and  notices  for  the  judicial  branch  of  Government  as  the 
Director  determines  to  be  of  public  interest;  and  the  Direc- 
tor of  the  Federal  Register  hereby  is  authorized  to  accept 
and  shall  publish  such  materials. 

(g)(1)  When  authorized  to  exchange  personal  property, 
the  Director  may  exchange  or  sell  similar  items  and  may 
apply  tlie  exchange  allowance  or  proceeds  of  sale  in  such 
cases  in  whole  or  in  part  payment  for  the  property  acquired, 
but  any  transaction  carried  out  under  the  authority  of  this 
subsection  shall  be  evidenced  in  writing. 

(2)  The  Director  hereby  is  authorized  to  enter  into 
contracts  for  public  utility  services  and  related  temiinali, 
equipment  for  periods  not  exceeding  ten  years,  ^  -ipf^ 

(3)  \y  N.,, 

(A)  In  order  to  promote  the  recycling  and  reuse  of 
recyclable  materials,  the  Director  may  provide  for  the 
sale  or  disposal  of  recyclable  scrap  materials  from  paper 
products  and  other  consumable  office  supplies  held  by  an 
entity  within  the  judicial  branch. 

(B)  The  sale  or  disposal  of  recyclable  materials  under 
subparagraph  (A)  shall  be  consistent  with  the  procedures 
provided  in  sections  541-555  of  title  40  for  the  sale  of 
surplus  property. 

(C)  Proceeds  from  the  sale  of  recyclable  materials 
under  subparagraph  (A)  shall  be  deposited  as  offsetting 
collections  to  the  fund  established  under  section  1931 
of  this  title  and  shall  remain  available  until  expended  to 
reimburse  any  appropriations  for  the  operation  and  main- 
tenance of  the  judicial  branch. 

(h)(1)  The  Director  shall,  out  of  funds  appropriated 
for  the  operation  and  maintenance  of  the  courts,  provide 
facilities  and  pay  necessary  expenses  incurred  by  the  judi- 
cial councils  of  the  circuits  and  the  Judicial  Conference 
under  chapter  16  of  this  tide,  including  mileage  allowance 
and  witness  fees,  at  the  same  rate  as  provided  in  section 
1821  of  this  tide.  Administrative  and  professional  assistance 
from  the  Administrative  Office  of  the  United  States  Courts 
may  be  requested  by  each  judicial  council  and  the  Judicial 
Conference  for  purposes  of  discharging  their  duties  under 
chapter  16  of  this  title. 

(2)  The  Director  of  the  Administrative  Office  of  the 
United  States  Courts  shall  include  in  his  annual  report 
filed  with  the  Congress  under  this  section  a  summary  of 
the  number  of  complaints  filed  with  each  judicial  council 
under  chapter  16  of  this  title,  indicating  the  general  nature 
of  such  complaints  and  the  disposition  of  those  complaints 
in  which  action  has  been  taken. 


28  use  §  636.  Jurisdiction,  powers,  and  tem- 
porary assignment 

(a)  Each  United  States  magistrate  serving  under  this 
chapter  shall  have  within  the  territorial  jurisdiction  pre- 
scribed by  his  appointment — 

(1)  all  powers  and  duties  conferred  or  imposed  upon 
United  States  commissioners  by  law  or  by  the  Rules  of 
Criminal  Procedure  for  the  United  States  District  Courts; 

(2)  the  power  to  administer  oaths  and  affinnations,  issue 


orders  pursuant  to  section  3142  of  tide  18  concerning 
release  or  detention  of  persons  pending  trial,  and  take 
acknowledgments,  affidavits,  and  depositions; 

(3)  the  power  to  conduct  trials  under  section  3401,  tide 
18,  United  States  Code,  in  conformity  with  and  subject 
to  the  limitations  of  that  section; 

(4)  the  power  to  enter  a  sentence  for  a  petty  offense; 
and 

(5)  the  power  to  enter  a  sentence  for  a  class  A  misde- 
meanor in  a  case  in  which  the  parties  have  consented. 

(b)(1)  Notwithstanding  any  provision  of  law  to  the  con- 
trary— 

(A)  a  judge  may  designate  a  magistrate  to  hear  and 
any  pretnal  maner  j)ending  before  the  courtT" 
motion  tor  injunctive'relief,  for  judgment  on  the 

tjjfeiHings,  for  summary  judgment,  to  dismiss  or  quash 
an  indictment  or  information  made  by  the  defendant,  to 
suppress  evidence  in  a  criminal  case,  to  dismiss  or  to  permit 
maintenance  of  a  class  action,  to  dismiss  for  failure  to 
state  a  claim  upon  which  relief  can  be  granted,  and  to 
involuntarily  dismiss  an  action.  A  judge  of  the  court  may 

rppnrniHpr  any  prptrial   matter  under  this  subparagraph 

(A)  where  it  has  been  shown  that  the  magistrate's  order 
is  clearly  erroneous  or  contrary  to  law. 

(b)  a  judge  may  also  designate  a  magistrate  to  conduct 
hearings^  including  evidentiary  hearings,  and  lo  submit 
to  a  judge  of  the  court  proposed  findings  of  fact  and 
recommendations  for  thel3rsposifion,~Bya  judge  of  the 
court,  of  any  motion  excepted  in  subparagraph  (A),  of 
applications  for  posttrial  relief  made  by  individuals  con- 
victed of  criminal  offenses  and  of  prisoner  petitions  chal- 
lenging conditions  of  confinement. 

(C)  the  magistrate  shall  file  his  proposed  findings  and 
recommendations  under  subparagraph  (B)  with  the  court 
and  a  copy  shall  forthwith  be  mailed  to  all  parties.  Within 
ten  days  after  being  served  with  a  copy,  any  party  may 
serve  and  file  written  objections  to  such  proposed  findings 
and  recommendations  as  provided  by  rules  of  court.  A 
judge  of  the  court  shall  make  a  de  novo  determination  of 
those  portions  of  the  report  or  Specified  proposed  findings 
or  recommendations  to  which  objection  is  made.  A  judge 
of  the  court  may  accept,  reject,  or  modify,  in  whole  or 
in  part,  the  findings  or  recommendations  made  by  the 
magistrate.  The  judge  may  also  receive  further  evidence 
or  recommit  the  matter  to  the  magistrate  with  instructions. 

(2)  A  judge  may  designate  a  magistrate  to  serve  as  a 
special  master  pursuant  to  the  applicable  provisions  of  this 
tide  and  the  Federal  Rules  of  Civil  Procedure  for  the 
United  States  district  courts.  A  judge  may  designate  a 
magistrate  to  serve  as  a  special  master  in  any  civil  case, 
upon  consent  of  the  parties,  without  regard  to  the  provi- 
sions of  rule  53(b)  of  the  Federal  Rules  of  Civil  Procedure 
for  the  United  States  district  courts. 

(3)  A  magistrate  rri^^eassigned such  additional  duties 
as  are  not  inconsistent  with  theConsfatution^andHaiiS-of 
theJInited_StateF. 

(4)  Each  district  court  shall  establish  rules  pursuant  to 
which  the  magistrates  shall  discharge  their  duties. 

(c)  Notwithstanding  any  provision  of  law_to_the_CQn- 
traiy — 
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(t)  Upon  the  consent  of  the  parties,  a  full-tinie  United 
States  magistrate  or  a  part-time  United  States  magistrate 
who  serves  as  a  full-time  judicial  officer  may  conduct  any, 
or  all  proceedings  in  a  jury  or  nonjury  civil  matter  and 
orcler  the  entry  of  judgment  in  the  case,  when  specially 
designated  to  exercise  such  jurisdiction  by  the  district  court 
or  courts  he  serves.  Upon  the  consent  of  the  parties,  pursu- 
ant to  their  specific  written  request,  any  other  part-time 
magistrate  may  exercise  such  jurisdiction,  if  such  magis- 
trate meets  the  bar  membership  requirements  set  forth 
in  section  631(b)(1)  and  the  chief  judge  of  the  district 
court  certifies  that  a  full-time  magistrate  is  not  reasonably 
available  in  accordance  with  guidelines  established  by  the 
judicial  council  of  the  circuit.  When  there  is  more  than 
one  judge  of  a  district  court,  designation  under  this  para- 
graph shall  be  by  the  concurrence  of  a  majority  of  all  the 
judges  of  such  district  court,  and  when  there  is  no  such 
concurrence,  then  by  the  chief  judge. 

(2)  If  a  magistrate  is  designated  to  exercise  civil  jurisdic- 
tion under  paragraph  (1)  of  this  subsection,  the  clerk  of 
court  shall,  at  the  time  the  action  is  filed,  notify  the  parties 
of  the  availability  of  a  magistrate  to  exercise  such  jurisdic- 
tion. The  decision  of  tlie  parties  shall  be  communicated 
to  the  clerk  of  court.  Thereafter,  either  the  district  court 
judge  or  the  magistrate  may  again  advise  the  parties  of 
the  availability  of  the  magistrate,  but  in  so  doing,  shall  also 
advise  the  parties  ^hiit  t^"=^y  '"'>'  free  to  withhold  con.sent 
without  adverse  substantive  consequences.  Rules  of  court 
for  the  reterenceof  civil  matters  to  magistrates  shall  include 
procedures  to  protect  the  voluntariness  of  the  parties"  con- 
sent. 

(3)  Upon  entry  of  judgment  in  any  case  referred  under 
par^raph  (1)  of  this  subsection,  an  aggrieved  party  may 
appeal  direcdy  to  the  appropriate  United  States  court^of 
appeals  from  the  judgment  ot  the  magistrate  in  the^same 
manner  as  aiiaBpeal  Irom  any  other  judgment  ol  a  district 
coiirt.  iTieconsent  of  the  parties  allows  a  magistrate  desig- 
nated  to  exercise  civil  jurisdiction  under  paragraph  (1)  of 
this  subsection  to  direct  the  entry  of  a  judgment  of  the 
district  court  in  accordance  with  the  Federal  Rules  of  Civil 
Procedure.  Nothing  in  jhis  ^aragraplLsbalL  be-xxmstrued 
as  alwaitatiori  of  any  party's  right  to  seek  review_by  the 
Supreme  CourF  of  the  UniteJlSiates. 

(4)  The  court  may,  for  good  cause  shown  on  its  own 
motion,  or  under  extraordinary  circumstances  shown  by 
any  party,  vacate  a  reference  of  a  civil  matter  to  a  magistrate 
under  this  subsection. 

(5)  The  magistrate  shall,  subject  to  guidelines  of  the 
Judicial  Conference,  determine  whether  the  record  taken 
pursuant  to  this  section  shall  be  taken  by  electronic  sound 
recording,  by  a  court  reporter,  or  by  other  means. 

(6),  (7)  [Redesignated  (4),  (5)] 

(d)  The  practice  and  procedure  for  the  trial  of  cases 
before  officers  serving  under  this  chapter  shall  conform 
to  rules  promulgated  by  the  Supreme  Court  pursuant  to 
section  2072  of  this  title. 

(e)  Contempt  Authority. — 

(1)  In  general. — A  United  States  magistrate  judge  serv- 
ing under  this  chapter  shall  have  within  the  territorial 


jurisdiction  prescribed  by  the  appointment  of  such  magis- 
trate judge  the  power  to  exercise  contempt  authority  as 
set  forth  in  this  subsection. 

(2)  Summary  criminal  contempt  authority. — A  magis- 
trate judge  shall  have  the  power  to  punish  summarily 
by  fine  or  imprisonment,  or  both,  such  contempt  of  the 
authority  of  such  magistrate  judge  constituting  misbehavior 
of  any  person  in  the  magistrate  judge's  presence  so  as  to 
obstruct  the  administration  of  justice.  The  order  of  con- 
tempt shall  be  issued  under  the  Federal  Rules  of  Criminal 
Procedure. 

(3)  Additional  criminal  contempt  authority  in  civil  con- 
sent and  misdemeanor  cases. — In  any  case  in  which  a 
United  States  magistrate  judge  presides  with  die  consent 
of  the  parties  under  subsection  (c)  of  this  section,  and  in 
any  misdemeanor  case  proceeding  before  a  magistrate 
judge  under  section  3401  of  tide  18,  the  magistrate  judge 
shall  have  the  power  to  punish,  by  fine  or  imprisonment, 
or  both,  criminal  contempt  constituting  disobedience  or 
resistance  to  the  magistrate  judge's  lawful  writ,  process, 
order,  rule,  decree,  or  command.  Disposition  of  such  con- 
tempt shall  be  conducted  upon  notice  and  hearing  under 
the  Federal  Rules  of  Criminal  Procedure. 

(4)  Civil  contempt  authority  in  civil  consent  and  misde- 
meanor cases. — In  any  case  in  which  a  United  States  mag- 
istrate judge  presides  with  the  consent  of  the  parties  under 
subsection  (c)  of  this  section,  and  in  any  misdemeanor 
case  proceeding  before  a  magistrate  judge  under  section 
3401  of  tide  18,  the  magistrate  judge  may  exercise  the 
civil  contempt  authority  of  the  district  court.  This  para- 
graph shall  not  be  construed  to  limit  the  authority  of  a 
magistrate  judge  to  order  sanctions  under  any  other  statute, 
the  Federal  Rules  of  Civil  Procedure,  or  the  Federal  Rules 
of  Criminal  Procedure. 

(5)  Criminal  contempt  penalties. — ^The  sentence  im- 
posed by  a  magistrate  judge  for  any  criminal  contempt 
provided  for  in  paragraphs  (2)  and  (3)  shall  not  exceed 
the  penalties  for  a  Class  C  misdemeanor  as  set  forth  in 
sections  3581(b)(8)  and  3571(b)(6)  of  title  18. 

(6)  Certification  of  other  contempts  to  the  district 
court. — Upon  the  commission  of  any  such  act — 

(A)  in  any  case  in  which  a  United  States  magistrate 
judge  presides  with  the  consent  of  the  parties  under  sub- 
section (c)  of  this  section,  or  in  any  misdemeanor  case 
proceeding  before  a  magistrate  judge  under  section  3401 
of  title  18,  that  may,  in  the  opinion  of  the  magistrate  judge, 
constitute  a  serious  criminal  contempt  punishable  by  pen- 
alties exceeding  those  set  forth  in  paragraph  (5)  of  this 
subsection,  or 

(B)  in  any  other  case  or  proceeding  under  subsection 
(a)  or  (b)  of  this  section,  or  any  other  statute,  where — 

(i)  the  act  committed  in  the  magistrate  judge's  pres- 
ence may,  in  the  opinion  of  the  magistrate  judge,  constitute 
a  serious  criminal  contempt  punishable  by  penalties  ex- 
ceeding those  set  forth  in  paragraph  (5)  of  this  subsection, 

(ii)  the  act  that  constitutes  a  criminal  contempt  occurs 
outside  the  presence  of  the  magistrate  judge,  or 

(iii)  the  act  constitutes  a  civil  contempt,  the  magistrate 
judge  shall  forthwith  certify  the  facts  to  a  district  judge 
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and  may  serve  or  cause  to  be  served,  upon  any  person 
whose  behavior  is  brought  into  question  under  this  para- 
graph, an  order  requiring  such  person  to  appear  before  a 
district  judge  upon  a  day  certain  to  show  cause  why  that 
person  should  not  be  adjudged  in  contempt  by  reason  of 
the  facts  so  certified.  The  district  judge  shall  thereupon 
hear  the  evidence  as  to  the  act  or  conduct  complained  of 
and,  if  it  is  such  as  to  warrant  punishment,  punish  such 
person  in  the  same  manner  and  to  the  same  extent  as  for 
a  contempt  committed  before  a  district  judge. 

(7)  Appeals  of  magistrate  judge  contempt  orders. — ^The 
appeal  of  an  order  of  contempt  under  this  subsection  shall 
be  made  to  the  court  of  appeals  in  cases  proceeding  under 
subsection  (c)  of  this  section.  The  appeal  of  any  other 
order  of  contempt  issued  under  this  section  shall  be  made 
to  the  district  court. 

(0  In  an  emergency  and  upon  the  concurrence  of  the 
chief  judges  of  the  districts  involved,  a  United  States  magis- 
trate may  be  temporarily  assigned  to  perform  any  of  the 
duties  specified  in  subsection  (a),  (b),  or  (c)  of  this  section 
in  a  judicial  district  other  than  the  judicial  district  for  which 
he  has  been  appointed.  No  magistrate  shall  perform  any 
of  such  duties  in  a  district  to  which  he  has  been  temporarily 
assigned  until  an  order  has  been  issued  by  the  chief  judge 
of  such  district  specifying  (1)  the  emergency  by  reason  of 
which  he  has  been  transferred,  (2)  the  duration  of  his 
assignment,  and  (3)  the  duties  which  he  is  authorized  to 
perform.  A  magistrate  so  assigned  shall  not  be  entitled  to 
additional  compensation  but  shall  be  reimbursed  for  actual 
and  necessary  expenses  incurred  in  the  performance  of 
his  duties  in  accordance  with  section  635. 

(g)  A  United  States  magistrate  may  perform  the  verifica- 
tion function  required  by  section  4107  of  title  18,  United 
States  Code.  A  magistrate  may  be  assigned  by  a  judge  of 
any  United  States  district  court  to  perform  the  verification 
required  by  section  4108  and  the  appointment  of  counsel 
authorized  by  section  4109  of  tide  18,  United  States  Code, 
and  may  perform  such  functions  beyond  the  territorial 
limits  of  die  United  States.  A  magistrate  assigned  such 
functions  shaU  have  no  authority  to  perform  any  other 
function  within  the  territory  of  a  foreign  country. 

(h)  A  United  States  magistrate  who  has  retired  may, 
upon  the  consent  of  the  chief  judge  of  the  district  involved, 
be  recaUed  to  serve  as  a  magistrate  in  any  judicial  district 
by  the  judicial  council  of  the  circuit  within  which  such 
district  is  located.  Upon  recall,  a  magistrate  may  receive 
a  salary  for  such  service  in  accordance  with  regulations 
promulgated  by  the  Judicial  Conference,  subject  to  the 
restrictions  on  the  payment  of  an  annuity  set  forth  in 
section  377  of  this  title  or  in  subchapter  III  of  chapter  83, 
and  chapter  84,  of  title  5  which  are  applicable  to  such 
magistrate.  The  requirements  set  forth  in  subsections  (a), 
(b)(3),  and  (d)  of  section  631.  and  paragraph  (1)  of  subsec- 
tion (b)  of  such  section  to  the  extent  such  paragraph  re- 
quires membership  of  the  bar  of  the  location  in  which  an 
individual  is  to  serve  as  a  magistrate,  shall  not  apply  to  the 
recall  of  a  retired  magistrate  under  this  subsection  or  sec- 
tion 375  of  this  title.  Any  other  requirement  set  forth  in 
section  631(b)  shall  apply  to  the  recall  of  a  retired  magis- 


trate under  this  subsection  or  section  375  of  this  title 
unless  such  retired  magistrate  met  such  requirement  upon 
appointment  or  reappointment  as  a  magistrate  under  sec- 
tion 631. 


28  use  §  651.  Authorization  of  alternative 
dispute  resolution 

(a)  Definition.  For  purposes  of  this  chapter,  an  alterna- 
tive dispute  resolution  process  includes  any  process  or 
procedure,  other  than  an  adjudication  by  a  presiding  judge, 
in  which  a  neutral  third  party  participates  to  assist  in  the 
resolution  of  issues  in  controversy,  through  processes  such 
as  early  neutral  evaluation,  mediation,  minitrial,  and  arbi- 
tration as  provided  in  sections  654  through  658. 

(b)  Authority.  Each  United  States  district  court  shall 
authorize,  by  local  rule  adopted  under  section  2071(a),  the 
use  of  alternative  dispute  resolution  processes  in  all  civil 
actions,  including  adversary  proceedings  in  bankruptcy, 
in  accordance  with  this  chapter,  except  that  the  use  of 
arbitration  may  be  authorized  only  as  provided  in  section 
654.  Each  United  States  district  court  shall  devise  and 
implement  its  own  alternative  dispute  resolution  program, 
by  local  rule  adopted  under  section  2071(a),  to  encourage 
and  promote  the  use  of  alternative  dispute  resolution  in 
its  district. 

(c)  Existing  alternative  dispute  resolution  programs.  In 
those  courts  where  an  alternative  dispute  resolution  pro- 
gram is  in  place  on  the  date  of  the  enactment  of  the 
Alternative  Dispute  Resolution  Act  of  1998,  the  court  shaU 
examine  the  effectiveness  of  that  program  and  adopt  such 
improvements  to  the  program  as  are  consistent  with  the 
provisions  and  purposes  of  this  chapter. 

(d)  Administration  of  alternative  dispute  resolution  pro- 
grams. Each  United  States  district  court  shall  designate 
an  employee,  or  a  judicial  officer,  who  is  knowledgeable 
in  alternative  dispute  resolution  practices  and  processes 
to  implement,  administer,  oversee,  and  evaluate  the  court's 
alternative  dispute  resolution  program.  Such  person  may 
also  be  responsible  for  recruiting,  screening,  and  training 
attorneys  to  serve  as  neutrals  and  arbitrators  in  the  court's 
alternative  dispute  resolution  program. 

(e)  Title  9  not  affected.  This  chapter  shall  not  affect 
tide  9,  United  States  Code. 

(0  Program  support.  The  Federal  Judicial  Center  and 
the  Administrative  Office  of  the  United  States  Courts  are 
authorized  to  assist  the  district  courts  in  the  establishment 
and  improvement  of  alternative  dispute  resolution  pro- 
grams by  identiiying  particular  practices  employed  in  suc- 
cessful programs  and  providing  additional  assistance  as 
needed  and  appropriate. 


28  use  §  652.  Jurisdiction 

(a)  Consideration  of  alternative  dispute  resolution  in 
appropriate  cases.  Notwithstanding  any  provision  of  law 
to  the  contrary  and  except  as  provided  in  subsections  (b) 
and  (c),  each  district  court  shall,  by  local  rule  adopted 
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under  section  2071(a),  require  that  litigants  in  all  civi]  cases 
consider  the  use  of  an  alternative  dispute  resolution  process 
at  an  appropriate  stage  in  the  litigation.  Each  district  court 
shall  provide  litigants  in  all  civil  cases  with  at  least  one 
alternative  dispute  resolution  process,  including,  but  not 
limited  to,  mediabon,  early  neutral  evaluation,  minitrial, 
and  arbitration  as  authorized  in  sections  654  through  658. 
Any  district  court  that  elects  to  require  the  use  of  alterna- 
tive dispute  resolution  in  certain  cases  may  do  so  only  with 
respect  to  mediation,  early  neutral  evaluation,  and,  if  the 
parties  consent,  arbitration. 

(b)  Actions  exempted  from  consideration  of  alternative 
dispute  resolution.  Each  district  court  may  exempt  from 
the  requirements  of  this  section  specific  cases  or  categories 
of  cases  in  which  use  of  alternative  dispute  resolution 
would  not  be  appropriate.  In  defining  these  exemptions, 
each  district  court  shall  consult  with  members  of  the  bar, 
including  the  United  States  Attorney  for  that  district. 

(c)  Authority  of  the  Attorney  General.  Notliing  in  this 
section  shall  alter  or  conflict  with  the  authority  of  the 
Attorney  General  to  conduct  litigation  on  behalf  of  the 
United  States,  with  the  authority  of  any  Federal  agency- 
authorized  to  conduct  litigation  in  the  United  States  courts, 
or  with  any  delegation  of  litigabon  authority  b)'  the  Attor- 
ney General. 

(d)  Gonfidenbality  provisions.  Until  such  time  as  rules 
are  adopted  under  chapter  131  of  this  tide  providing  for  the 
confidentiality  of  alternative  dispute  resolution  processes 
under  this  chapter,  each  district  court  shall,  by  local  rule 
adopted  under  section  2071(a),  provide  for  the  confidenti- 
ality of  the  alternative  dispute  resolution  processes  and 
to  prohibit  disclosure  of  confidential  dispute  resolution 
communications. 


28  use  §  653.  Neutrals 

(a)  Panel  of  neutrals.  Each  district  court  that  authorizes 
the  use  of  alternative  dispute  resolution  processes  shall 
adopt  appropriate  processes  for  making  neutrals  available 
for  use  by  the  parties  for  each  category  of  process  offered. 
Each  district  court  shall  promulgate  its  own  procedures 
and  criteria  for  the  selection  of  neutrals  on  its  panels. 

(b)  Qualifications  and  training.  Each  person  serving  as 
a  neutral  In  an  alternative  dispute  resolution  process  should 
be  qualified  and  trained  to  serve  as  a  neutral  in  the  appro- 
priate alternative  dispute  resolution  process.  For  this  pur-j 
pose,  the  district  court  may  use,  among  others,  magistrate! 
judges  who  have  been  trained  to  serve  as  neutrals  in  alter- 
native dispute  resolution  processes,  professional  neutrals 
from  the  private  sector,  and  persons  who  have  been  trained , 
to  serve  as  neutrals  in  altemabve  dispute  resolution  pro- 
cesses. Until  such  time  as  rules  are  adopted  under  chapter 
131  of  this  tide  relating  to  the  disqualificabon  of  neutrals, 
each  district  court  shall  issue  rules  under  section  2071(a) 
relating  to  the  disqualification  of  neutrals  (including,  where 
appropriate,  disqualification  under  section  455  of  this  tide, 
other  applicable  law,  and  professional  responsibility  stan- 
dards). 


28  use  §  1251.  Original  jurisdiction 

(a)  The  Supreme  Court  shall  have  original  and  exclusive 
jurisdiction  of  all  controversies  between  two  or  more 
States. 

(b)  The  Supreme  Court  shall  have  original  but  not 
exclusive  jurisdiction  of 

(1)  All  actions  or  proceedings  to  which  ambassadors, 
other  public  ministers,  consuls,  or  vice  consuls  of  foreign 
states  are  parties; 

(2)  All  controversies  between  the  United  States  and  a 
State; 

(3)  All  actions  or  proceedings  by  a  State  against  the 
citizens  of  another  State  or  against  aliens. 

28  use  §  1253.  Direct  appeals  from  deci- 
sions of  three-judge  courts 

Except  as  otherwise  provided  by  law,  any  party  may- 
appeal  to  the  Supreme  Court  from  an  order  granting 
or  denying,  after  notice  and  hearing,  an  interlocutory  or 
permanent  injunction  in  any  civ-il  action,  suit  or  proceeding 
required  by  any  Act  of  Congress  to  be  heard  and  deter- 
mined by  a  district  court  of  three  judges. 

28  use  §1254.  eourts  of  appeals;  certiorari; 
certified  questions 

Cases  in  the  courts  of  appeals  may  be  reviewed  by  the 
Supreme  Court  by  the  following  methods: 

(1)  By  writ  of  certiorari  granted  upon  the  petition  of 
any  party  to  any  civil  or  criminal  case,  before  or  after 
rendition  of  judgment  or  decree; 

(2)  By  certificabon  at  any  bme  by  a  court  of  appeals  of 
any  question  of  law  in  any  civil  or  criminal  case  as  to  which 
instructions  are  desired,  and  upon  such  certification  the 
Supreme  Court  may  give  binding  instructions  or  require 
the  enbre  record  to  be  sent  up  for  decision  of  the  entire 
matter  in  controversy. 

f  '  ~ 

28  use  §  1257.  State  courts;  certiorari 

(a)  Final  judgments  or  decrees  rendered  by  the  highest 
court  of  a  State  in  which  a  decision  could  be  had,  may  be 
reviewed  by  the  Supreme  Court  by  writ  of  certiorari  where 
the  validity  of  a  treaty  or  statute  of  the  United  States  is 
drawn  in  question  or  wh^i«  the  validity  of  a  statute  of  any 
State  is  drawn  in  question  on  the  ground  of  its  being 
repugnant  to  the  Consbtubon,  treabes,  or  laws  of  the 
United  States,  or  where  any  title,  right,  privilege,  or  immu- 
nity is  specially  set  up  or  claimed  under  the  Constitution 
or  the  treaties  or  statutes  of  or  any  commission  held  or 
authority  e.xercised  under,  the  United  States. 

(b)  For  the  purposes  of  this  section,  the  term  "highest 
court  of  a  State"  includes  the  District  of  Columbia  Court 

I  of  Appeals. 

28  use  §  1291.  Final  decisions  of  district 
courts 

The  courts  of  appeals  (other  than  the  United  States 
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Court  of  Appeals  for  the  Federal  Circuit)  shall  have  juris- 
diction of  appeals  from  all  final  decisions  oflHe  district 
courts  of  the  United  States,  the  United  States  District 
Court  for  the  District  of  the  Canal  Zone,  the  District  Court 
of  Guam,  and  the  District  Court  of  the  Virgin  Islands, 
except  where  a  direct  review  may  be  had  in  the  Supreme 
Court.  The  jurisdiction  of  the  United  States  Court  of  Ap- 
peals for  the  Federal  Circuit  shall  be  limited  to  the  jurisdic- 
tion described  in  sections  1292(cTanJ(d)  and  1295  of  this 
tide: "  ■    -'"--■'--       — 


28  use  §  1292.  Interlocutory  decisions 

(a)  Except  as  provided  in  subsections  (c)  and  (d)  of  this 
section,  the  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from: 

(1)  Interlocutory  orders  of  the  distri<i-Courts_o£^the 
United  States,  the  United  States  District  Court  for  the 
District  of  the  Canal  Zone,  the  District  Court  of  Guam, 
and  the  District  Court  of  the  Virgin  Islands,  or  of  the 
judges  thereof  granting,  continuing,  modifying,  refusing 
or  dissolving  injunctions,  or  refusing  to  dissolve  or  modify 
injuiictions,  except  where  a  direct  review  may  be  had  in 
the  Supreme  Court; 

(2)  Interlocutory  orders  appointingjsoeiyers,  or  refusing 
orders  to  wind  up  receiversliips  or  to  take  steps  to  accom- 
plish the  purposes  thereof  such  as  directing^es-or  other 
disposals"of  property; 

(3)  Interlocutory  decrees  of  such  district  courts  or  the 
judges  thereof  determining  the  rights  and  liabilities  of 
the  parties  to  admiralty  "dises  in  which  appeals  from  final 
decrees  are  alloweJ 

(b)  When  a  district  judge,  in  making  in  a  civil  action  an 
order  not  otherwise  appealable  under  this  section,  shall 
be  of  the  opinion  that  such  order  involves  a  conjjolling 
question  of  law  .as  to  which  there  is  siifi<;tanTial  gfound  for 
difTefence  of  opinion  and  that  an  immediate  appeal  from 
the  r«■v^o■^^^<^j^f|tf  ri^lly  flfl^'fir'^  ^^^  "l^i'T'atf?  tpmnitiatinn 
of  the  hhgation,  he  shall  so  state  in  writing  in  such  order. 
The  Court  of  Appeals  which  would  have  jurisdiction_of 
an  appeal  of  such  action  may  thereupon,  in  itytEscretion,  ^ 
permit  an  appeal  to  be  t;iken  from  such brder,irappllcafaon 
is  made  to  it  within  ten  days  after  the  entry  of  the  order: 
Provided,  however,  Tliat  application  for  an  appeal  hereun- 
der shall  not  stay  proceedings  in  the  district  court  unless 
the  district  judge  or  the  Court  of  Appeals  or  a  judge  thereof 
shall  so  order. 

(crrhfe  United  States  Court  of  Appeals  for  the  Federal 
Circuit  shall  have  exclusive  jurisdiction — 

(1)  of  an  appeal  from  an  interlocutory  order  or  decree 
described  in  subsection  (a)  or  (b)  of  this  section  in  any 
case  over  which  the  court  would  have  jurisdiction  of  an 
appeal  under  section  1295  of  this  title;  and 

(2)  of  an  appeal  from  a  judgment  in  a  civil  action  for 
patent  infringement  which  would  otherwise  be  appealable 
to  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit  and  is  final  except  for  an  accounting. 

(d)(  1)  When  the  chief  judge  of  the  Court  of  International 
Trade  issues  an  order  under  the  provisions  of  section 


256(b)  of  this  title,  or  when  any  judge  of  the  Court  of 
International  Trade,  in  issuing  any  other  interlocutory  or- 
der, includes  in  the  order  a  statement  that  a  controlling 
question  of  law  is  involved  with  respect  to  which  there  is 
a  substantial  ground  for  difference  of  opinion  and  that  an 
immediate  appeal  fi-om  that  order  may  materially  advance 
the  ultimate  termination  of  the  litigation,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  may,  in  its  discre- 
tion, permit  an  appeal  to  be  taken  from  such  order,  if 
application  is  made  to  that  Court  within  ten  days  after  the 
entry  of  such  order. 

(2)  When  the  chief  judge  of  the  United  States  Court 
of  Federal  Claims  issues  an  order  under  section  798(b)  of 
this  title,  or  when  any  ju(%e  of  the  United  States  Claims 
Court  [Court  of  Federal  Claims],  in  issuing  an  interlocutory 
order,  includes  in  the  order  a  statement  that  a  controlling 
question  of  law  is  involved  with  respect  to  which  there  is 
a  substantial  ground  for  difference  of  opinion  and  that  an 
immediate  appeal  from  that  order  may  materially  advance 
the  ultimate  termination  of  the  litigation,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  may,  in  its  discre- 
tion, permit  an  appeal  to  be  taken  from  such  order,  if 
appbcation  is  made  to  that  Court  viathin  ten  days  after  the 
entry  of  such  order. 

(3)  Neither  the  application  for  nor  the  granting  of  an 
appeal  under  this  subsection  shall  stay  proceedings  in  the 
Court  of  International  Trade  or  in  the  Claims  Court  [Court 
of  Federal  Claims],  as  the  case  may  be,  unless  a  stay  is 
ordered  by  a  judge  of  the  Court  of  International  Trade 
or  of  the  Claims  Court  [Court  of  Federal  Claims]  or  by 
the  United  States  Court  of  Appeals  for  the  Federal  Circuit 
or  a  judge  of  that  court. 

(4)  (A)  The  United  States  Court  of  Appeals  for  the 
Federal  Circuit  shall  have  exclusive  jurisdiction  of  an  ap- 
peal from  an  interlocutory  order  of  a  district  court  of  the 
United  States,  die  District  Court  of  Guam,  the  District 
Court  of  die  Virgin  Islands,  or  the  District  Court  for  the 
Northern  Mariana  Islands,  granting  or  denying,  in  whole 
or  in  part,  a  motion  to  transfer  an  action  to  the  United 
States  Claims  Court  [Court  of  Federal  Claims]  under  sec- 
tion 1631  of  diis  tide. 

(B)  When  a  motion  to  transfer  an  action  to  the  Claims 
Court  [Court  of  Federal  Claims]  is  filed  in  a  district  court, 
no  further  proceedings  shall  be  taken  in  the  district  court 
until  60  days  after  the  court  has  ruled  upon  the  motion. 
If  an  appeal  is  taken  from  the  district  court's  grant  or 
denial  of  the  motion,  proceedings  shall  be  further  stayed 
until  the  appeal  has  been  decided  by  die  Court  of  Appeals 
for  the  Federal  Circuit.  The  stay  of  proceedings  in  the 
district  court  shall  not  bar  the  granting  of  preliminary  or 
injunctive  relief  where  appropriate  and  where  expedition 
is  reasonably  necessary.  However,  during  the  period  in 
which  proceedings  are  stayed  as  provided  in  this  subpara- 
graph, no  transfer  to  the  Claims  Court  [Court  of  Federal 
Claims]  pursuant  to  the  motion  shall  be  carried  out. 

(e)  The  Supreme  Court  may  prescribe  rules,  in  ac- 
cordance with  section  2072  of  this  tide,  to  provide  for  an 
apjjeal  of  an  intedocutory  decision  to  the  courts  of  appeals 
that  is  not  otherwise  provided  for  under  subsection  (a), 
(b).  (c),  or  (d). 
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28  use  §    1335 


\      28  use  §  1331.  Federal  question 

)      The  district  courts  shall  have  nrigiyial  ji,iri.sdic^on  of  all 
civil  actions  arising  under  the  Constitution,  laws,  or  treaties    / 


L 


of  the  United  States. 


28   use    §  1332.  piversity   of  citizenship; 
amount  in  controversy;  costs 

(a)  The  district  courts  shall  have  paginal  jungdictionof 
all  civil  actions  where  the  matter  in  confaroyersyfexc 


(3)  citizens  of  different  States  and  in  which  citizens  or 
subjects  oTaJbreign  5tatfi_are_additionalj)arties;  and 

(4)  a  foreign  state,  defined  in  section  1603(a)  of  this 
title,  as  plaintiiTand  citizens_o£.a-State-op-€>t different 

-:^rSe  pmposesjof  this  section,  section  1335,  and  sec- 
tion 1441,  an  alien  admitted  to  the  United  States  for  perma 
nent  residence  shall  be  deemed  a  citizen  of  the  State 
such  alien  is  domiciled. 
(b)  Except  when  express  provision  tlierefor  is  otherwise 
made  in  a  statute  of  the  United  States,  where  the  plaintiff 
who  files  the  case  originally  in  the  Federal  courts  is  finely 
entitled  to  recover  less  than  the  sum  or 


value  of  $75,000,  computed  without  regard  to  any  setoff 
or  counterclaiih  to  which  the  defendant  may  be  adjudged 
to  be  entided,  and  exclusive  of  interest  and  costs,  the 
district^  court  may  deny  costs  to  the  plaintiff  andjn^addi- 
tion.  may  impose  costs  on  the  plaintifT 

(c)  For  the  pvirposes  ot  this  section  and  section  1441 
of  this  title — 

(1)  a  corporation  shalLbejeemedto  be  acitiz^fljan) 
SlatE-hj([^ which  it  has  been  incorporated  an3ol(theJ Stale 
where  it  has  it.s  ]inncipal  place  of  business,  exoepTthat  in 
any  direct  action  against  the  insurer  of  a  pohcy  or  contract 
of  habffitylnsurance,  whether  incorporated  or  unincorpo- 
rated, ^crwhich  action  the  insured  is  not  joined  as  a  party- 
defendant,  such  insurer  shall  be  deemed  a  citizen  of  the 
State  of  which  the  insured  is  a  citizen,  as  well  as  of  any 
StrffeT^y^ which  the  insurer  has  been  incorporated  and  of 
the  State  where  it  has  its  principal  place  of  business;  and 
(  (^3^  Isgal  representative  of  the  estate  of  a  decedent 
snalTbe  deemed  to  be  a  citizen  only  of  the  same  State  as 
the  deCedgat,  and  the  legal  representative  of  an  infant  or 
incompetent  shall  be  deemed  to  be  a  citizen  only  of  the 
same  State  as  the  infant  or  incompetent. 

(d)  The  word  "States",  as  used  in  this  section,  includes 
the  Territories,  the  District_of_Co]umbia,  and  the  Com- 
monwealth of  Puerto  Rico. 


28   use   %  1333.  Admiralty,   maritime   and 
prize  cases 

The  district  courts  shall  have  oridnal  jurisdiction,  exj^ 
sive  of  the  courts  of  the  States,~oJ: 


(1)  Any  civil  caseof  adnuialte_or  maritime  jurisdiction, 
saving  t(3TT3lt5re^in  all  cases  all  other  remediesTb  which 
they  are  otherwise  entitled. 

(2)  Any  prize  brought  into  the  United  States  and  all 
proceedings  for  the  condemnation  of  property  taken  as 
prize. 


28  use  §  1334.  Bankruptcy  cases  and  pro- 
ceedings 

(a)  Except  as  provided  in  subsection  (b)  of  this  section, 
the  district  courts  shall  have  original  and  exclusive  jurisdic- 
tion of  all  cases  under  title  11. 

(b)  Notwithstanding  any  Act  of  Congress  that  confers 
exclusive  jurisdiction  on  a  court  or  courts  other  than  the 
district  courts,  the  district  courts  shall  have  original  but 
not  exclusive  jurisdiction  of  all  civil  proceedings  arising 
under  title  11,  or  arising  in  or  related  to  cases  under  tide 
11, 

(c)(1)  Nothing  in  this  section  prevents  a  district  court 
in  the  interest  of  justice,  or  in  the  interest  of  comity  with 
State  courts  or  respect  for  State  law,  from  abstaining  from 
hearing  a  particular  proceeding  arising  under  title  11  or 
arising  in  or  related  to  a  case  under  title  11. 

(2)  Upon  timely  motion  of  a  party  in  a  proceeding  based 
upon  a  State  law  claim  or  State  law  cause  of  action,  related 
to  a  case  under  tide  1 1  but  not  arising  under  title  1 1  or 
arising  in  a  case  under  tide  11,  with  respect  to  which  an 
action  could  not  have  been  commenced  in  a  court  of  the 
United  States  absent  jurisdiction  under  this  section,  the 
district  court  shall  abstain  from  hearing  such  proceeding 
if  an  action  is  commenced,  and  can  be  timely  adjudicated, 
in  a  State  forum  of  appropriate  jurisdiction. 

(d)  Any  decision  to  abstain  or  not  to  abstain  made  under 
this  subsection  (other  than  a  decision  not  to  abstain  in  a 
proceeding  described  in  subsection  (c)(2))  is  not  review- 
able by  appeal  or  otherwise  by  the  court  of  appeals  under 
section  158(d),  1291,  or  1292  of  this  tide  or  by  the  Supreme 
Court  of  the  United  States  under  section  1254  of  this 
tide.  This  subsection  shall  not  be  construed  to  hmit  the 
applicability  of  the  stay  provided  for  by  section  362  of  tide 
11,  United  States  Code,  as  such  section  applies  to  an  action 
affecting  the  property  of  the  estate  in  bankruptcy. 

(e)  The  district  court  in  which  a  case  under  title  11  is 
commenced  or  is  pending  shall  have  exclusive  jurisdiction 
of  all  of  the  property,  wherever  located,  of  the  debtor  as 
of  the  commencement  of  such  case,  and  of  property  of 
the  estate. 


28  use  §  1335.  Interpleader 

(a)  The  district  courts  shall  have  original  jurisdiction  of 
any  civil  action  of  interpleader  or  in  the  nature  of  inter- 
pleader filed  by  any  person,  fum,  or  corporation,  associa- 
tion, or  society  having  in  his  or  its  custody  or  possession 
money  or  property  of  the  value  of  $500  or  more,  or  having 
issued  a  note,  bond,  certificate,  pohcy  of  insurance,  or 
other  instrument  of  value  or  amount  of  $500  or  more,  or 
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providing  for  the  delivery  or  payment  or  the  loan  of  money 
or  property  of  such  amount  or  value,  or  being  under  any 
obligation  written  or  unwritten  to  the  amount  of  $500  or 
more,  if 

(1)  Two  or  more  adverse  claimants,  of  diverse  citizenship 
as  defmed  in  section  1332  of  this  title,  are  claiming  or  may 
claim  to  be  entitled  to  such  money  or  property,  or  to  any 
one  or  more  of  the  benefits  arising  by  virtue  of  any  note, 
bond,  certificate,  policy  or  other  instrument,  or  arising  by 
virtue  of  any  such  obligation;  and  if 

(2)  the  plaintiff  has  deposited  such  money  or  property 
or  has  paid  the  amount  of  or  the  loan  or  other  value  of 
such  instrument  or  the  amount  due  under  such  obligation 
into  the  registry  of  the  court,  there  to  abide  the  judgment 
of  the  court,  or  has  given  bond  payable  to  the  clerk  of  the 
court  in  such  amount  and  with  such  surety  as  the  court 
or  judge  may  deem  proper,  conditioned  upon  the  compli- 
ance by  the  plaintiff  with  the  future  order  or  judgment 
of  the  court  with  respect  to  the  subject  matter  of  the 
controversy. 

(b)  Such  an  action  may  be  entertained  although  the 
titles  or  claims  of  the  conflicting  claimants  do  not  have  a 
common  origin,  or  are  not  identical,  but  are  adverse  to 
and  independent  of  one  another. 


28  use  §  1337.  eommerce  and  antitrust 
regulations;  amount  in  controversy,  costs 

(a)  The  district  courts  shall  have  original  jurisdiction  of 
any  civil  action  or  proceeding  arising  under  any  Act  of 
Congress  regiJating  commerce  or  protecting  trade  and 
commerce  against  restraints  and  monopolies:  Provided, 
however.  That  the  district  courts  shall  have  original  jurisdic- 
tion of  an  action  brought  under  section  11706  or  14706 
of  title  49,  only  if  the  matter  in  controversy  for  each  receipt 
or  bill  of  lading  exceeds  $10,000,  exclusive  of  interest  and 
costs. 

(b)  Except  when  express  provision  therefor  is  otherwise 
made  in  a  statute  of  the  United  States,  where  a  plaintiff 
who  files  the  case  under  section  11706  or  14706  of  title 
49,  originally  in  the  Federal  courts  is  finally  adjudged  to 
be  entitled  to  recover  less  than  the  sum  or  value  of  $10,000, 
computed  without  regard  to  any  setoff  or  counterclaim  to 
which  the  defendant  may  be  adjudged  to  be  entided,  and 
exclusive  of  any  interest  and  cxjsts,  the  district  court  may 
deny  costs  to  the  plaintiff  and,  in  addition,  may  impose 
costs  on  the  plaintiff. 

(c)  The  district  courts  shall  not  have  jurisdiction  under 
this  section  of  any  matter  within  the  exclusive  jurisdiction 
of  the  Court  of  International  Trade  under  chapter  95  of 
this  tide. 


28  use  §  1338.  Patents,  plant  variety  protec- 
tion, copyrights,  mask  works,  designs,  trade- 
marks, and  unfair  competition 

(a)  The  district  courts  shall  have  original  jurisdiction  of 
any  dvil  action  arising  under  any  Act  of  Congress  relating 


to  patents,  plant  variety  protection,  copyrights  and  trade- 
marks. Such  jurisdiction  shall  be  exclusive  of  the  courts  of 
the  states  in  patent,  plant  variety  protection  and  copyright 
cases. 

(b)  The  district  courts  shall  have  original  jurisdiction  of 
any  civil  action  asserting  a  claim  of  unfair  competition 
when  joined  with  a  substantial  and  related  claim  under 
the  copyright,  patent,  plant  variety  protection  or  trade- 
mark laws. 

(c)  Subsections  (a)  and  (b)  apply  to  exclusive  rights  in 
mask  works  under  chapter  9  of  title  17,  and  to  exclusive 
rights  to  designs  under  chapter  13  of  tide  17,  to  the  same 
extent  as  such  subsections  apply  to  copyrights. 


28  use  §  1339.  Postal  matters 

The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  arising  under  any  Act  of  Congress  relating  to 
the  postal  service. 


28  use  §  1340.  Internal  Revenue;  customs 
duties 

The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  arising  under  any  Act  of  Congress  providing 
for  internal  revenue,  or  revenue  from  imports  or  tonnage 
except  matters  within  the  jurisdiction  of  the  Court  of  Inter- 
national Trade. 


28  use  §  1341.  Taxes  by  States 

The  district  courts  shall  not  enjoin,  suspend  or  restrain 
the  assessment,  levy  or  collection  of  any  tax  under  State 
law  where  a  plain,  speedy  and  efficient  remedy  may  be 
had  in  the  courts  of  such  State. 


28  use  §  1342.  Rate  orders  of  State  agencies 

The  district  courts  shall  not  enjoin,  suspend  or  restrain 
the  operation  of,  or  compbance  with,  any  order  affecting 
rates  chargeable  by  a  public  utility  and  made  by  a  State 
administrative  agency  or  a  rate-malting  body  of  a  State 
political  subdivision,  where: 

(1)  Jurisdiction  is  based  solely  on  diversity  of  citizenship 
or  repugnance  of  the  order  to  the  Federal  Constitution; 
and, 

(2)  The  order  does  not  interfere  with  interstate  com- 
merce; and, 

(3)  The  order  has  been  made  after  reasonable  notice 
and  hearing;  and, 

(4)  A  plain,  speedy  and  efficient  remecfy  may  be  had 
in  the  courts  of  such  State. 


28  use  §  1343.  eivil  rights  and  elective  fran- 
chise 

(a)  The  district  courts  shall  have  original  jurisdiction  of 
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any  dvil  action  authorized  by  law  to  be  commenced  by 
any  person: 

(1)  To  recover  damages  for  injury  to  his  person  or 
property,  or  because  of  the  deprivation  of  any  right  or 
privilege  of  a  citizen  of  the  United  States,  by  any  act  done 
in  fiirtherance  of  any  conspiracy  mentioned  in  section  1985 
of  Title  42; 

(2)  To  recover  damages  from  any  person  who  fails  to 
prevent  or  to  aid  in  preventing  any  wrongs  mentioned  in 
section  1985  of  Tide  42  which  he  had  ioiowiedge  were 
about  to  occur  and  power  to  prevent; 

(3)  To  redress  the  deprivation,  under  color  of  any  State 
law,  statute,  ordinance,  regulation,  custom  or  usage,  of  any 
right,  privilege  or  immunity  secured  by  the  Constitution 
of  the  United  States  or  by  any  Act  of  Congress  providing 
for  equal  rights  of  citizens  or  of  all  persons  within  the 
jurisdiction  of  the  United  States; 

(4)  To  recover  damages  or  to  secure  equitable  or  other 
rebef  under  any  Act  of  Congress  providing  for  the  protec- 
tion of  civil  rights,  including  the  right  to  vote. 

(b)  For  purposes  of  this  section — 

(1)  the  District  of  Columbia  shall  be  considered  to  be 
a  State;  and 

(2)  any  Act  of  Congress  applicable  exclusively  to  the 
District  of  Columbia  shall  be  considered  to  be  a  statute 
of  the  District  of  Columbia. 


28  use  §  1344.  Election  disputes 

The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  to  recover  possession  of  any  office,  except  that 
of  elector  of  President  or  Vice  President,  United  States 
Senator,  Representative  in  or  delegate  to  Congress,  or 
member  of  a  state  legislature,  authorized  by  law  to  be 
commenced,  wherein  it  appears  that  the  sole  question 
touching  the  tide  to  office  arises  out  of  denial  of  the  right 
to  vote,  to  any  citizen  offering  to  vote,  on  account  of  race, 
color  or  previous  condition  of  servitude. 

The  jurisdiction  under  this  section  shall  extend  only  so 
far  as  to  determine  the  rights  of  the  parties  to  office  by 
reason  of  the  denial  of  the  right,  guaranteed  by  the  Consti- 
tution of  the  United  States  and  secured  by  any  law,  to 
enforce  the  right  of  citizens  of  the  United  States  to  vote 
in  all  the  States. 


28  use  §  1345.  United  States  as  plaintiff 

Except  as  otherwise  provided  by  Act  of  Congress,  the 
district  courts  shall  have  original  jurisdiction  of  all  civil 
actions,  suits  or  proceedings  commenced  by  the  United 
States,  or  by  any  agency  or  officer  thereof  expressly  author- 
ized to  sue  by  Act  of  Congress. 


28  use  §  1346.  United  States  as  defendant 

(a)  The  district  courts  shall  have  original  jurisdiction, 
concurrent  with  the  United  States  Claims  Court  [Court 
of  Federal  Claims],  of: 


(1)  Any  civil  action  against  the  United  States  for  the 
recovery  of  any  internal-revenue  tax  alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected,  or  any  penalty 
claimed  to  have  been  collected  without  authority  or  any 
sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfiilly  collected  under  the  internal-revenue  laws; 

(2)  Any  other  civil  action  or  claim  against  the  United 
States,  not  exceeding  $10,000  in  amount,  founded  either 
upon  the  Constitution,  or  any  Act  of  Congress,  or  any 
regulation  of  an  executive  department,  or  upon  any  express 
or  implied  contract  with  the  United  States,  or  for  liquidated 
or  unliquidated  damages  in  cases  not  sounding  in  tort, 
except  that  the  district  courts  shall  not  have  jurisdiction 
of  any  civil  action  or  claim  against  the  United  States 
founded  upon  any  express  or  implied  contract  with  the 
United  States  or  for  liquidated  or  unliquidated  damages 
in  cases  not  sounding  in  tort  which  are  subject  to  sections 
8(g)(1)  and  10(a)(1)  of  die  Conb^t  Disputes  Act  of  1978. 
For  the  purpose  of  this  paragraph,  an  express  or  implied 
contract  with  the  Army  and  Air  Force  Exchange  Service, 
Navy  Exchanges,  Marine  Corps  Exchanges,  Coast  Guard 
Exchanges,  or  Exchange  Councils  of  the  National  Aero- 
nautics and  Space  Administration  shall  be  considered  an 
express  or  implied  contract  with  the  United  States. 

(b)(1)  Subject  to  the  provisions  of  chapter  171  of  this 
tide,  the  district  courts,Jogether  with  the  United  States 
District  Court  for  the  District  of  the  Canal  Zone  ancLth^ 
District  Court  of  the  Virgin  Islands,  shalLhave_^^liS^ 
jurisdiction  of  civil  actiom  on  claimsM;ainst  theTTTiifea 
States,  for  money  dam^^  accruing  oiTarld  afttii"  Jtlfiuaiy 
CliWS,  ior  injury  or  loss  of  property,  or  person>il  injury 
or  death  caused  by  the  negligent  or  wrongful  act  or  omis- 
sion of  any  employee  of  the  Government  while  acting 
within  the  scope  of  his  office  or  employment,  under  cir- 
cumstances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with  the 
law  of  the  place  where  the  act  or  omission  occurred. 

(2)  No  person  convicted  of  a  felony  who  is  incarcerated 
while  awaiting  sentencing  or  while  serving  a  sentence  may 
bring  a  civil  action  against  the  United  States  or  an  agency, 
officer,  or  employee  of  the  Government,  for  mental  or 
emotional  injury  suffered  while  in  custody  without  a  prior 
showing  of  physical  injury. 

(c)  The  jurisdiction  conferred  by  this  section  includes 
jurisdiction  of  any  set-off,  counterclaim,  or  other  claim  or 
demand  whatever  on  the  part  of  the  United  States  i^ainst 
any  plaintiff  commencing  an  action  under  this  section. 

(d)  The  district  courts  shall  not  have  jurisdiction  under 
this  section  of  any  civil  action  or  claim  for  a  pension. 

(e)  The  district  courts  shall  have  original  jurisdiction  of 
any  civil  action  against  the  United  States  provided  in  sec- 
tion 6226, 6228(a),  7426,  or  7428  (in  die  case  of  die  United 
States  district  court  for  the  District  of  Columbia)  or  section 
7429  of  die  Internal  Revenue  Code  of  1954. 

(f)  The  district  courts  shall  have  exclusive  original  juris- 
diction of  civil  actions  under  section  2409a  to  quiet  tide 
to  an  estate  or  interest  in  real  property  in  which  an  interest 
is  claimed  by  the  United  States. 

(g)  Subject  to  the  provisions  of  chapter  179,  the  district 
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courts  of  the  United  States  shall  have  exclusive  jurisdiction 
over  any  civil  action  commenced  under  section  453(2)  of 
title  3,  by  a  covered  employee  under  chapter  5  of  such 
title. 


28  use  §  1350.  Alien's  action  for  tort 

The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  by  an  alien  for  a  tort  only,  committed  in  violation 
of  the  law  of  nations  or  a  treaty  of  the  United  States. 


r 


28  use  §  1359.  Parties  collusively  joined  or 
made 

A  district  courf^shaUjiQt^Have  jurisdjcfeffljofady^action 
in  which  any  party  ..by  assignment  or  otherwise,  ^a.*;  been 
improperly  or  collusively  made  or  joined  to  linvoke /the 
jurisdiction  ot  such  court. 


28  use  §  1360.  State  civil  jurisdiction  in  ac- 
tions to  which  Indians  are  parties 

(a)  Each  of  the  States  listed  in  the  following  table  shall 
have  jurisdiction  over  civil  causes  of  action  between  Indians 
or  to  which  Indians  are  parties  which  arise  in  the  areas 
of  Indian  country  listed  opposite  the  name  of  the  State  to 
the  same  extent  tliat  such  State  has  jurisdiction  over  other 
causes  of  action,  and  those  civil  laws  of  such  State  that 
are  of  general  application  to  private  persons  or  private 
property  shall  have  die  same  force  and  effect  within  such 
Indian  country  as  they  have  elsewhere  within  the  State: 

State  of  Indian  country  affected 

Alaska  All  Indian  country  within  the  State 

California  All  Indian  country  within  the  State 

Minnesota  All  Indian  country  within  the  State, 

except  the  Red  Lake  Reservation 

Nebraska  All  Indian  country  within  the  State 

Oregon  All  Indian  country  within  the  State, 

except  die  Warm  Springs  Reservation 
Wisconsin  All  Indian  country  within  the  State 

(b)  Nothing  in  this  section  shall  authorize  the  alienation, 
encumbrance,  or  taxation  of  any  real  or  personal  property, 
including  water  rights,  belonging  to  any  Indian  or  any 
Indian  tribe,  band,  or  community  that  is  held  in  trust  by 
the  United  States  or  is  subject  to  a  restriction  against 
alienation  imposed  by  the  United  States;  or  shall  authorize 
regulation  of  the  use  of  such  property  in  a  manner  inconsis- 
tent with  any  Federal  treaty,  agreement,  or  statute  or 
with  any  regulation  made  pursuant  thereto;  or  shall  confer 
jurisdiction  upon  the  State  to  adjudicate,  in  probate  pro- 
ceedings or  otherwise,  the  ownership  or  right  to  possession 
of  such  property  or  any  interest  therein. 

(c)  Any  tribal  ordinance  or  custom  heretofore  or  hereaf- 
ter adopted  by  an  Indian  tribe,  band,  or  community  in 
the  exercise  of  any  authority  which  it  may  possess  shall, 
if  not  inconsistent  with  any  applicable  civil  law  of  the  State, 
be  given  full  force  and  effect  in  the  determination  of  civil 
causes  of  action  pursuant  to  this  section. 


28  use  §  1361.  Action  to  compel  an  officer 
of  the  United  States  to  perform  his  duty 

The  district  courts  shall  have  original  jurisdiction  of  any 
action  in  the  nature  of  mandamus  to  compel  an  officer  or 
employee  of  the  United  States  or  any  agency  thereof  to 
perform  a  duty  owed  to  the  plaintiff. 


28  use  §  1362.  Indian  tribes 

The  district  courts  shall  have  original  jurisdiction  of  all 
civil  actions,  brought  by  any  Indian  tribe  or  band  with  a 
governing  body  duly  recognized  by  the  Secretary  of  the 
Interior,  wherein  tlie  matter  in  controversy  arises  under 
the  Constitution,  laws,  or  treaties  of  the  United  States. 


28  use  §  1363.  Jurors'  employment  rights 

The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  brought  for  the  protection  of  jurors'  employ- 
ment under  section  1875  of  this  tide. 


28  use  §  1364.  Direct  actions  against  insur- 
ers of  members  of  diplomatic  missions  and  their 
families 

(a)  The  district  courts  shall  have  original  and  exclusive 
jurisdiction,  witliout  regard  to  the  amount  in  controversy, 
of  any  civil  action  commenced  by  any  person  against  an 
insurer  who  by  contract  has  insured  an  individual,  who  is, 
or  was  at  the  time  of  the  tortious  act  or  omission,  a  member 
of  a  mission  (within  the  meaning  of  section  2(3)  of  the 
Diplomatic  Relations  Act  (22  U.S.C.  §  254a(3)))  or  a  mem- 
ber of  die  family  of  such  a  member  of  a  mission,  or  an 
individual  described  in  section  19  of  the  Convention  on 
Privileges  and  Immunities  of  the  United  Nations  of  Febni- 
ary  13,  1946,  against  liability  for  personal  injury,  death,  or 
damage  to  property. 

(b)  Any  direct  action  brought  against  an  insurer  under 
subsection  (a)  shall  be  tried  without  a  jury,  but  shall  not 
be  subject  to  the  defense  that  the  insured  is  immune  from 
suit,  diat  the  insured  is  an  indispensable  party,  or  in  the 
absence  of  fraud  or  collusion,  that  the  insured  has  violated 
a  term  of  the  contract,  unless  the  contract  was  cancelled 
before  the  claim  arose. 


28  use  §  1365.  Senate  actions 

(a)  The  United  States  District  Court  for  the  District  of 
Columbia  shall  have  original  jurisdiction,  without  regard 
to  the  amount  in  controverey,  over  any  civil  action  brought 
by  the  Senate  or  any  authorized  committee  or  subcommit- 
tee of  the  Senate  to  enforce,  to  secure  a  declaratory  judg- 
ment concerning  the  validity  of  or  to  prevent  a  threatened 
refusal  or  failure  to  comply  with,  any  subpena  or  order 
issued  by  the  Senate  or  committee  or  subcommittee  of 
the  Senate  to  any  entity  acting  or  purporting  to  act  under 
color  or  authority  of  State  law  or  to  any  natural  person  to 
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secure  the  production  of  documents  or  other  materials  of 
any  land  or  the  answering  of  any  deposition  or  interrogatory 
or  to  secure  testimony  or  any  combination  thereof  This 
section  shall  not  apply  to  an  action  to  enforce,  to  secure 
a  declaratory  judgment  concerning  the  validity  of  or  to 
prevent  a  threatened  refiisal  to  comply  with,  any  subpena 
or  order  issued  to  an  officer  or  employee  of  the  executive 
branch  of  the  Federal  Government  acting  within  his  or 
her  official  capacity,  except  that  this  section  shall  apply  if 
the  refusal  to  comply  is  based  on  the  assertion  of  a  personal 
privilege  or  objection  and  is  not  based  on  a  governmental 
privilege  or  objection  the  assertion  of  which  has  been 
authorized  by  the  executive  branch  of  the  Federal  Govern- 
ment. 

(b)  Upon  application  by  the  Senate  or  any  authorized 
committee  or  subcommittee  of  the  Senate,  the  district 
court  shall  issue  an  order  to  an  entity  or  person  refusing, 
or  failing  to  comply  with,  or  threatening  to  refuse  or  not 
to  comply  with,  a  subpena  or  order  of  the  Senate  or 
committee  or  subcommittee  of  the  Senate  requiring  such 
entity  or  person  to  comply  forthwith.  Any  refusal  or  failure 
to  obey  a  lawful  order  of  the  district  court  issued  pursuant 
to  this  section  may  be  held  by  such  court  to  be  a  contempt 
thereof  A  contempt  proceeding  shall  be  commenced  by 
an  order  to  show  cause  before  the  court  why  the  entity 
or  person  refusing  or  failing  to  obey  the  court  order  should 
not  be  held  in  contempt  of  court.  Such  contempt  proceed- 
ing shall  be  tried  by  the  court  and  shall  be  summaty  in 
manner.  The  purpose  of  sanctions  imposed  as  a  result  of 
such  contempt  proceeding  shall  be  to  compel  obedience 
to  the  order  of  the  court.  Process  in  any  such  action  or 
contempt  proceeding  may  be  served  in  any  judicial  district 
wherein  the  entity  or  party  refusing,  or  failing  to  comply, 
or  threatening  to  refuse  or  not  to  comply,  resides,  transacts 
business,  or  may  be  found,  and  subpenas  for  witnesses 
who  are  required  to  attend  such  proceeding  may  run  into 
any  other  district.  Nothing  in  this  section  shall  confer  upon  / 
such  court  jurisdiction  to  affect  by  injunc-tion  or  otherwise 
the  issuance  or  effect  of  any  subpena  or  order  of  the\ 
Senate  or  any  committee  or  subcommittee  of  the  Senate 
or  to  review,  modify,  suspend,  terminate,  or  set  aside  any 
such  subpena  or  order.  An  action,  contempt  proceeding, 
or  sanction  brought  or  imposed  pursuant  to  this  section 
shall  not  abate  upon  adjournment  sine  die  by  the  Senate 
at  the  end  of  a  Congress  if  the  Senate  or  the  committee 
or  subcommittee  of  the  Senate  which  issued  the  subpena 
or  order  certifies  to  the  court  that  it  maintains  its  interest 
in  securing  the  documents,  answers,  or  testimony  during 
such  adjournment. 

[(c)  Repealed.  Pub.L.  98-620,  Title  IV,  S  402(29)(D), 
Nov.  8,  1984,  98  Stat.  3359] 

(d)  The  Senate  or  any  committee  or  subcommittee  of 
the  Senate  commencing  and  prosecuting  a  civil  action  or 
contempt  proceeding  under  this  section  may  be  repre- 
sented in  such  action  by  such  attorneys  as  the  Senate  may 
designate. 

(e)  A  civil  action  commenced  or  prosecuted  under  this 
section,  may  not  be  authorized  pursuant  to  the  Standing 
Order  of  the  Senate  "authorizing  suits  by  Senate  Commit- 
tees" (S.  Jour.  572,  May  28,  1928). 


(0  For  the  purposes  of  this  section  the  term  "committee" 
includes  standing,  select,  or  special  committees  of  the 
Senate  established  by  law  or  resolution. 

28  use  §  1366.  Construction  of  references 
to  laws  of  the  United  States  or  Acts  of  Congress 

For  the  purposes  of  this  chapter,  references  to  laws  of 
the  United  States  or  Acts  of  Congress  do  not  include  laws 
applicable  exclusively  to  the  District  of  Columbia. 


28  use  §  1367.  Supplemental  jurisdiction 

(a)  Except  as  provided  in  subsections  (b)  and  (c)  or  as 
expi;essly_provided  othfiTwise-by  Federal  sta^^^n  any 

civil  action  of  which  the  district  courtsJhaxfi^^Sjij^  juris-         BL^ 
diction,  the  district  courts  sKaJlTiaveclwplementSjurisdic- w^ 
tion  over  all  other  claims  that  are  .y  related  toTjairm  in  '^ 

thejCtJOn  within  'nipll  nriginaljnngHif^nnfhaMjif^  form 

part  ofthesamq^se  or  controversvyunder  Article  III  of  the    1 
United  States  ConsQtntiDn.  Such  supplemental  jurisdiction     j    v* 
shall  include  claims  that  involve  the  joinder  or  intervention  — \j} 
of  additional  parties.  v; 

(b)  In  any  civil  action  of  which  the  district  courts  have  ^ 
original  jurisdiction  founded  solelyon  section  1332  of  this 


title,  the  district  courts  shall  not  E^^aipplsiQfiat^jurisdic-         , 

in^S  against  >  ^ t'^ 


tion  under  subsection  (a)  over  Claims  by  pL 
■     -  19, 


persons  made  parties  under  Rule  14,  1^,  20,  or  24  of  the  '  ,., 
Federal  Rules  of  Civil  Procedure,  or  over  claims  by  persons'^'^j^Vr 
proposed  to  be  joined  as  plaintiffs  under  Rule  19  of  such  '    /y 
rules,  or  seeking  to  intervene  as  plaintiffs  under  Rule  24 
of  such  rules,  whea_esercising_supplemental  jurisdiction       ' 
over  such  claims  would  be  inconsistent  with  the  jurisdicviv^ 
tionarreqi i i rernentsjjf  section  1332.  /\'6^ 

p  (c)  The  district  courts  (nay, decline  to  exercise  supple- 
mental jurisdiction  over  a  cMmTijnder  subsection  (a)  if — 
(1)  the  claim  raises  a_noyel  or  complex  issue  of  State 
law, 
V.        (2)  the  claim  substantially  predominates  over  the  claim 

\  or  claims  over  which  the  district  court  has  original  jurisdic- 

\tion, 
)    (3)  the  district  court  has  dismissed  all  claims  over  which 

/it  has  origJDaL^urisdiction,  or 

/     (4) /ifiexceptiorial' circumstances,  there  are  other  com- 

/  pellingTeasona  for  declining  jurisdiction.  - 

(d)  The  period  of  limitations  for  any  claim  asserted 
i  under  subsection  (a),  and  for  any  other  claim  in  the  same 
/   action  that  is  voluntarily  dismissed  at  the  same  time  as  or 

alter  the  dismissal  of  the  claim  under  subsection  (a),  shall 
\  be  tolled  while  the  claim  is  pending  and  for  a  periooof 
\  30_days  after  it  is  dismissed  unless  State  law  provides  for 

'a  longer  tolimp;  period.  ^ 

(e)  As  used  in  this  section,  the  term  "State"  includes 
the  District  of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of  the  United  States. 

28  use  %  1368.  Counterclaims  in  unfair 
practices  in  international  trade 

The  district  courts  shall  have  original  jurisdiction  of  any 
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civil  action  based  on  a  counterclaim  raised  pursuant  to 
section  337(c)  of  the  Tariff  Act  of  1930,  to  the  extent  that 
it  arises  out  of  the  transaction  or  occurrence  that  is  the 
subject  matter  of  the  opposing  party's  claim  in  tlie  proceed- 
ing under  section  337(a)  of  that  Act. 


§  1369^ 


^28  use  §  13§9--^T> 
risdiction 


ultiparty,  multiforum  ju- 


(a)  In  General. — ^The  district  courts  shall  have  original 
jurisdiction  of  any  civil  action  involving  minimal  diversity 
between  adverse  parties  that  arises  from  a  single  accident, 
where  at  least  75  natural  persons  have  died  in  the  accident 
at  a  discrete  location,  if — 

(1)  a  defendant  resides  in  a  State  and  a  substantial  part 
of  the  accident  took  place  in  another  State  or  other  location, 
regardless  of  whether  that  defendant  is  also  a  resident  of 
tlie  State  where  a  substantial  part  of  the  accident  took 
place; 

(2)  any  two  defendants  reside  in  different  States,  regard- 
less of  whether  such  defendants  are  also  residents  of  tlie 
same  State  or  States;  or 

(3)  substantial  parts  of  the  accident  took  place  in  differ- 
ent States, 

(b)  Limitation  of  Jurisdiction  of  District  Courts. — The 
district  court  shall  abstiiin  from  hearing  any  civil  action 
described  in  subsection  (a)  in  which — 

(1)  the  substantiiJ  majority  of  all  plaintiffs  are  citizens 
of.a^ single  State  of  which  the  primary  defendants  are  also 
citizens;  and 

(2)  tlie  claims  asserted  will  be  governed  primarily  by 
the  laws  of  that  State. 

(c)  Special  Rules  and  Definitions. — For  purposes  of  this 
section — 

(1)  minimal  diversity  e.xists  between  adverse  parties  if 
any  party  is  a  citizen  of  a  State  and  any  adverse  party  is 
a  citizen  of  anotlier  State,  a  citizen  or  subject  of  a  foreign 
state,  or  a  foreign  state  as  defined  in  section  1603(a)  of 
this  title; 

(2)  a  coqx>ration  is  deemed  to  be  a  citizen  of  any  State, 
and  a  citizen  or  subject  of  any  foreign  state,  in  which  it  is 
incorporated  or  has  its  principal  place  of  business,  and  is 
deemed  to  be  a  resident  of  any  State  in  which  it  is  incorpo- 
rated or  licensed  to  do  business  or  is  doing  business; 

(3)  the  term  "injury"  means — 

(A)  physical  hann  to  a  natural  person;  and 

(B)  physical  damage  to  or  destruction  of  tangible  prop- 
erty, but  only  if  physical  harm  described  in  subparagraph 
(A)  exists; 

(4)  the  term  "accident"  means  a  sudden  accident,  or  a 
natural  event  culminating  in  an  accident,  that  results  in 
death-incurred  at  a  discrete  location  by  at  least  75  natural 
persons;  and 

(5)  the  term  "State"  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States. 

(d)  Intervening  Parties. — In  any  action  in  a  district  court 
which  is  or  could  have  been  brought,  in  whole  or  in  part, 
under  this  section,  any  pereorrwith  a  claim  arising  from 


the  accident  described  in  subsection  (a)  shall  be  permitted 
to  intervene  as  a  party  plaintiff  in  the  action,  even  if  that 
person  could  not  have  brought  an  action  in  a  district  court 
as  an  original  matter. 

(e)  Notification  of  Judicial  Panel  on  Multidistrict  Litiga- 
tion.— A  district  court  in  wliich  an  action  under  this  section 
is  pending  shall  promptly  notify  the  judicial  panel  on  multi- 
district litigation  of  the  pendency  of  the  action.  "*" 

yy  28  use  §  1391.  Venue  generaUy     /O^ 

j  (a)  A  civil  action  wherein  jurisdiction  isJouaded_Qiily 
\  on  diversity  of  citizenship  mayjex(^£tas  otherwise  pro- 
vided by  law,  be  brought  faily "iiWl)~a  judicial  district 
where  any^efendant  resid^^J^^-an  defendants  reside  in 
tlie  saiTje_State,  (2)  a  judicial  district  in  which  a  substantial 
part  of  the  events  or  omissions  giving  rise  to  the  claim 
occnrred, orasubstantial part  ofproperty  that js  the  subject 
oFthe  action  is  situated,  or  (3)  a  judicial  district  in  which 
any  defeadanLJS-SjJjject  to__perspnaljurisdisMon  at  the  i. 
time  the  action  is  commenced,  irthef©is  no  district  inyytN^ 
which  the  action  may  otherwise  be-bnSight.  /  (T" 

(b)  A  civil  action  wherein  jurisdiction  is  not  founded 
solely  on  diversify  of  citizenship  may,  except  as  otherwise 
provided  by  law,  be  brought_only  in  (1)  a  judicial_district 
where  any  defendant  resides,  if  all  defendants  reside  in 
the  same  StafeTTS)  a  judicial  district  in  wliich  a  substantial 
part  of  die  events  or  omissions  giving  rise  to  theclaim 
occiLrred,  or  a  substantialjmtQf  progerfy  that  is  tlie  subject 
of  the  action  is  situated,  or  (3)  a  judicial  district  in  which 
any  defendant  may  be  found,  if  there  is  no  district  in  which -|/y< 
the  action Tnay  otherwise  be  brought.  (  0/  <^  -  -*    (\i'  ^ 

(c)  For  purposes-of-vgnue  under  this  chapter,  a  defen-Qfb 
daiit  tliat  is  a,  corporationjshall  be  deemed  to  reside  irl'  .j<v 
any  judicial  districriri  wRTch  it  is  subject  to  personal  juris-  J 
dictiorT  at  tlie  time  the  action  Js  commenced.  In  a  State 
which  has  more  than  one  judicial  district  and  in  wliich 

a  defendant  that  is  a  corporation  is  subjec-t  to  personal 
jurisdiction  at  the  time  an  action  is  commenced,  such 
corporation  shall  be  deemed  to  reside  in  any  district  in 
that  State  within  vvhich  its  contact.s  wduld  1h'  siilFiticnt  to 
subjectTt  to  personal  jurisdiction  if  tliat  district  were  a 
separate  State,  and,  if  there  is  no  such  district,  the  corpora- 
tion shall  be  deemed  to  reside  in  tlie  district  within  which 
it  has  the  rnost  significant  contacts. 

(d)  An  alien  may  be  sued  in^any  district-. 

~~(^)  A  civil  action  in  which  a  defendant  is  an  officer  or 
employee  of  the  United  States  or  any  agency  thereof  acting 
in  his  official  capacity  or  under  color  of  legal  authority,  or 
an  agency  of  the  United  States,  or  the  United  States,  may, 
except  as  otherwise  provided  by  law,  be  brought  in  any 
judicial  district  in  which  (1)  a  defendant  in  the  action 
resides,  (2)  a  substantial  part  of  the  events  or  omissions 
giving  rise  to  the  claim  occurred  or  a  substantial  part  of 
property  that  is  the  subject  of  the  action  is  situated,  or  (3) 
die  plaintiff  resides  if  no  real  property  is  involved  in  the 
action.  Additional  persons  may  be  joined  as  parties  to  any 
such  action  in  accordance  with  the  Federal  Rules  of  Civil 
Procedure  and  with  such  other  venue  requirements  as 
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would  be  applicable  if  the  United  States  or  one  of  its 
officers,  employees,  or  agencies  were  not  a  party. 

The  summons  and  complaint  in  such  an  action  shall  be 
served  as  provided  by  the  Federal  Rules  of  Civil  Procedure 
except  that  the  delivery  of  the  summons  and  complaint 
to  the  officer  or  agency  as  required  by  the  rules  may  be 
made  by  certified  mail  beyond  the  territorial  limits  of  the 
district  in  which  the  action  is  brought. 

(f)  A  civil  action  against  a  foreign  state  as  defined  in 
section  1603(a)  of  this  tide  may  be  brought — 

(1)  in  any  judicial  district  in  which  a  substantial  part  of 
the  events  or  omissions  giving  rise  to  the  claim  occurred, 
or  a  substantial  part  of  property  that  is  the  subject  of  the 
action  is  situated; 

(2)  in  any  judicial  district  in  which  the  vessel  or  cargo 
of  a  foreign  state  is  situated,  if  the  claim  is  asserted  under 
section  1605(b)  of  this  title; 

(3)  in  any  judicial  district  in  which  the  agency  or  instru- 
mentality is  licensed  to  do  business  or  is  doing  business, 
if  the  action  is  brought  against  an  agency  or  instrumentahty 
of  a  foreign  state  as  defined  in  section  1603(b)  of  this  title; 
or 

(4)  in  the  United  States  District  Court  for  the  District 
of  Columbia  if  the  action  is  brought  against  a  foreign  state 
or  political  subdivision  thereof 

(g)  A  civil  action  in  which  jurisdiction  of  the  district 
court  is  based  upon  section  1369  of  this  tide  may  be 
brought  in  any  district  in  which  any  defendant  resides  or 
in  vi^ch  a  substantial  part  of  the  accident  giving  rise  to 
the  action  took  place. 


28  use  §  1392.  Defendants  or  property  in 
different  districts  in  same  State 

Any  civil  action,  of  a  local  nahu^e,  involving  property 
located  in  different  districts  in  the  same  State,  may  be 
brought  irTany  of  such  districts. 


28  use  §  1397.  Interpleader 

Any  civil  action  of  interpleader  or  in  the  nature  of  inter- 
pleader under  section  1335  of  this  title  may  be  brought 
in  the  judicial  district  in  which  one  or  more  of  the  claimants 
reside. 


28  use  §  1401.  stockholder's  derivative  ac- 
tion 

Any  civil  action  by  a  stockholder  on  behalf  of  his  corpora- 
tion may  be  prosecuted  in  any  judicial  district  where  the 
corporation  might  have  sued  the  same  defendants. 


28  use  §  1402.  United  States  as  defendant 

(a)  Any  civil  action  in  a  district  court  against  the  United 
States  under  subsection  (a)  of  section  1346  of  this  title 
may  be  prosecuted  only: 

(1)  Except  as  provided  in  paragraph  (2),  in  the  judicial 
district  where  the  plaintiff  resides; 

(2)  In  the  case  of  a  civil  action  by  a  corporation  under 
paragraph  (1)  of  subsection  (a)  of  section  1346,  in  the 
judicial  district  in  which  is  located  the  principal  place  of 
business  or  principal  office  or  agency  of  the  corporation; 
or  if  it  has  no  principal  place  of  business  or  principal  office 
or  agency  in  any  judicial  district  (A)  in  the  judicial  district 
in  which  is  located  the  office  to  which  was  made  the  return 
of  the  tax  in  respect  of  which  the  claim  is  made,  or  (B)  if 
no  return  was  made,  in  the  judicial  district  in  which  lies 
the  District  of  Columbia.  Notwithstanding  the  foregoing 
provisions  of  this  paragraph  a  district  court,  for  the  conve- 
nience of  the  parties  and  witnesses,  in  the  interest  of 
justice,  may  transfer  any  such  action  to  any  other  district 
or  division. 

(b)  Any  civil  action  on  a  tort  claim  against  the  United 
States  under  subsection  (b)  of  section  1346  of  this  tide 
may  be  prosecuted  only  in  tlie  judicial  district  where  the 
plaintiff  resides  or  wherein  the  act  or  omission  complained 
of  occurred. 

(c)  Any  civil  action  against  die  United  States  under 
subsection  (e)  of  section  1346  of  this  tide  may  be  prose- 
cuted only  in  the  judicial  district  where  the  property  is 
situated  at  the  time  of  levy,  or  if  no  levy  is  made,  in  the 
judicial  district  in  which  the  event  occurred  which  gave 
rise  to  the  cause  of  action. 

(d)  Any  civil  action  under  section  2409a  to  quiet  title 
to  an  estate  or  interest  in  real  property  in  which  an  interest 
is  claimed  by  the  United  States  shall  be  brought  in  the 
district  court  of  the  district  where  the  property  is  located 
or,  if  located  in  different  districts,  in  any  of  such  districts. 


28  use  §  1400.  Patents  and  copyrights,  mask 
works,  and  designs 

(a)  Civil  actions,  suits,  or  proceedings  arising  under  any 
Act  of  Congress  relating  to  copyrights  or  exclusive  ri^ts 
in  mask  works  or  designs  may  be  instituted  in  the  district 
in  which  the  defendant  or  his  agent  resides  or  may  be 
found. 

(b)  Any  civil  action  for  patent  infringement  may  be 
brought  in  the  judicial  district  where  the  defendant  resides, 
or  where  the  defendant  has  committed  acts  of  infringe- 
ment and  has  a  regular  and  established  place  of  business. 


28  use  §  1404.  ehange  of  venue 

(a)  For  the  convenience  of  parties  and  witnesses,  in  the 
interest  of  justice,  a  district  court  may  transfer  any  civil 
action  to  any  other  district  or  division  wKere  it  might  have 

been  T)roug1it.  ■      ' "^ 

'  -(bt'Up6nrnotion,  consent  or  stipulation  of  all  parties, 
any  action,  suit  or  proceeding  of  a  civil  nature  or  any 
motion  or  hearing  thereof,  may  be  transferred,  in  the 
discretion  of  the  court,  from  the  division  in  which  pending 
to  any  other  division  in  the  same  district.  Transfer  of 
proceedings  in  rem  brought  by  or  on  behalf  of  the  United 
States  may  }x  transferred  under  this  section  without  the 
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consent  of  the  United  States  where  all  other  parties  request 
transfer. 

(c)  A  district  court  may  order  any  civil  action  to  be  tried 
at  any  place  witliin  the  division  in  which  it  is  pending. 

(d)  As  used  in  this  section,  the  term  "district  court" 
includes  the  District  Court  of  Guam,  the  District  Court 
for  the  Northern  Mariana  Islands,  and  the  District  Court 
of  the  Virgin  Islands,  and  the  term  "district"  includes  the 
territorial  jurisdiction  of  each  such  court. 

28  use  §  1406.  eure  or  waiver  of  defects 

(a)  The  district  court.of -a  district  in  which  is  filed  a  case 
laying  venue  in  the  wrong  divisioh  or  district  shall  dismiss, 
or  if  it  be  in  the  StefesroTjustice,  transfer  such  case  to 
any  district  or  division  in  which  it  could  have  Vippp  hrnnght 

(b)  Nothing  in  this  chapter  shall  impair  the  jurisdiction 
of  a  district  court  of  any  matter  involving  a  party  who  does 
not  interpose  timely  and  sufficient  objection  to  the  venue. 

(c)  As  used  in  this  section,  the  term  "district  court" 
includes  the  District  Court  of  Guam,  the  District  Court 
for  the  Northern  Mariana  Islands,  and  the  District  Court 
of  the  Virgin  Islands,  and  the  term  "district"  includes  the 
territorial  jurisdiction  of  each  such  court. 


28  use  §  1407.  Multidistrict  litigation 

(a)  When  civil  actions  involving  one_Qr_niore  common 
questions  of -fact-,  are  pending  irjjiifierent  districts,  such 
actions  may  be  transferred  to  JioydistriCT  for  coordinated 
or  consolidated  pretriaT proceedings.  Such  transfers  shall 
be  made'by  the  judicial  panel  on  multidistrict  litigation 
authorized  by  this  section  upon  its  determination  that 
transfers  for  such  proceedings  will  be  for  the  convenience 
of  parties  and  witnesses  and  will  promote  the  just  and 
efficient  conduct  of  such  actions.  Each  action  so  trans- 
ferred shall  be  rernanHpf]  by  thn  pinni  it  nr  hpfnre  the 
cpnclusion  of  siich  pretrial  proceediagsJxUbo  district  ^^rom 
whichjtwas  transfeiYed  unle^sjt_shall  have  been  previously 
terminated;  Provided,  however,  That  the  panel  may  sepa- 
rate^aiiy  claim,  cross-claim,  counter-claim,  or  third-party 
claim  and  remand  any  of  such  claims  before  the  remainder 
of  the  action  is  remanded. 

(b)  Such  coordinated  or  consolidated  pretrial  proceed- 
ings shall  be  conducted  by  a  judge  or  judges  to  whom  such 
actions  are  assigned  by  the  judicial  panel  on  multidistrict 
htigation.  For  this  purpose,  upon  request  of  the  panel,  a 
circuit  judge  or  a  district  judge  may  be  designated  and 
assigned  temporarily  for  service  in  the  transferee  district 
by  the  Chief  Justice  of  the  United  States  or  the  chief  judge 
of  the  circuit,  as  may  be  required,  in  accordance  with  the 
provisions  of  chapter  13  of  this  title.  With  the  consent  of 
the  transferee  district  court,  such  actions  may  be  assigned 
by  tlie  panel  to  a  judge  or  judges  of  such  district.  The 
judge  or  judges  to  whom  such  actions  are  assigned,  the 
members  of  the  judicial  panel  on  multidistrict  litigation, 
and  otlier  circuit  and  district  judges  designated  when 
needed  by  the  panel  may  exercise  the  powers  of  a  district 
judge  in  any  district  for  the  purpose  of  conducting  pretrial 


depositions  in  such  coordinated  or  consolidated  pretrial 
proceedings. 

(c)  Proceedings  for  the  transfer  of  an  action  under  this 
section  may  be  initiated  J^ — 

(1)  the  judicial  panelon  multidistrict  litigation  upon  its 
own  initiative,  or 

(27motion  filed  with  the  panel  by  a  party  in  ai^_action 
in  which  transfer  for  coordinated  or  consolidated  pretrial 
proceedings  under  this  section  may  be  appropriate.  A  copy 
of  such  motion  shall  be  filed  in  the  district  court  in  which 
the  moving  party's  action  is  pending. 

The  panel  shall  give  notice  to  the  parties  in  all  actions 
in  which  transfers  for  coordinated  or  consolidated  pretrial 
proceedings  are  contemplated,  and  such  notice  shall  spec- 
ify the  time  and  place  of  any  hearing  to  determine  whether 
such  transfer  shall  be  made.  Orders  of  the  panel  to  set  a 
hearing  and  other  orders  of  the  panel  issued  prior  to  the 
order  either  directing  or  denying  transfer  shall  be  filed  in 
tlie  office  of  the  clerk  of  the  district  court  in  which  a 
transfer  hearing  is  to  be  or  has  been  held.  The  panel's 
order  of  transfer  shall  be  based  upon  a  rectsrd  of  such 
hearing  at  wliich  material  evidence  may  be  offered  by  any 
party  to  an  action  pending  in  any  district  that  would  be 
affected  by  tlie  proceedings  under  this  section,  and  shall 
be  supported  by  findings  of  fact  and  conclusions  of  law 
based  upon  such  record.  Orders  of  transfer  and  such  other 
orders  as  the  panel  may  m;ike  thereafter  shiill  be  filed  in 
tlie  office  of  the  clerk  of  the  district  coiut  of  the  transferee 
district  and  shall  be  effective  when  thus  filed.  The  clerk 
of  the  transferee  district  court  shall  forthwitli  transmit  a 
certified  copy  of  the  panel's  order  to  transfer  to  the  clerk 
of  the  district  court  from  which  the  action  is  being  trans- 
ferred. An  order  denying  transfer  shall  be  filed  in  each 
district  wherein  there  is  a  case  pending  in  which  die  motion 
for  transfer  has  been  made. 

(d)  The  judicial  panel  on  multidistrict  litigation  shall 
consist  of  seven  circuit  and  district  judges  designated  from 
time  to  time  By  the  Chief  Justice  of  die  United  States, 
no  two  of  whom  shall  be  from  the  same  circuit.  The 
concurrence  of  four  members  shall  be  necessary  to  any 
action  by  the  panel. 

(e)  No  proceedings  for  review  of  any  order  of  the  panel 
may  be  permitted  except  by  extraordinary  writ  pursuant 
to  the  provisions  of  fide  28,  section  1651,  United  States 
Code.  Petitions  for  an  extraordinary  writ  to  review  an  order 
of  die  panel  to  set  a  transfer  hearing  and  other  orders  of 
the  panel  issued  prior  to  the  order  either  directing  or 
denying  transfer  shall  be  filed  only  in  tlie  court  of  appeals 
having  jurisdiction  over  the  district  in  which  a  hearing  is 
to  be  or  has  been  held.  Petitions  for  an  extraordinary  writ 
to  review  an  order  to  transfer  or  orders  subsequent  to 
transfer  shall  be  filed  only  in  the  court  of  appeals  having 
jurisdiction  over  the  transferee  district.  There  shall  be  no 
appeal  or  review  of  an  order  of  the  panel  denying  a  motion 
to  transfer  for  consolidated  or  cooRlinated  proceedings. 

(f)  The  panel  may  prescribe  rules  for  the  conduct  of  its 
business  not  Inconsistent  with  Acts  of  Congress  "and  the 
Federal  Rules  of  Civil  Procedure. 

(g)  ,No3iing~^  this  section  shall  apply  to  any  action  in 
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which  the  United  States  is  a  complainant  arising  under 
the  antitrust  laws.  "Antitrust  laws"  as  used  herein  include 
those  acts  referred  to  in  the  Act  of  October  15,  1914,  as 
amended  (38  Stat.  730;  15  U.S.C.  12),  and  also  include 
the  Act  of  June  19,  1936  (49  Stat.  1526;  15  U.S.C.  13, 
13a,  and  13b)  and  the  Act  of  September  26,  1914,  as 
added  March  21,  1938  (52  Stat.  116,  117;  15  U.S.C.  56); 
but  shall  not  include  section  4A  of  the  Act  of  October  15, 
1914,  as  added  July  7,  1955  (69  Stat.  282;  15  U.S.C.  15a). 
(h)  Notwithstanding  the  provisions  of  section  1404  or 
subsection  (f)  of  this  section,  the  judicial  panel  on  multidis- 
trict litigation  may  consobdate  and  transfer  with  or  without 
the  consent  of  the  parties,  for  both  pretrial  purposes  and 
for  trial,  any  action  brought  under  section  4C  of  the  Clayton 
Act. 


^28  use  §  1441.  i\ctions  removable  generaDy 

'^(^  CF.i(rept  as  otherwise  expressly  provided  by  Act  of 
Congress,  any  civil  acfiori  brought  in  a  State  court  of  which 
theiistnct  courts  of  the  United  States  have  original  juris- 
dictionTmay  be  removed  by  the  defendant  or  the  defen- 
dants, to  the  district  court  of  the  United  States  for  the 
district  and  division  embracing  the  place  where  such  action 
is  pending.  For  purpdses  of  removal  under  tnis~cliiapter, 
the-crtSzensRip  of  defendants  sued  under  fictitious  names 
shall  be, disregarded. 

(b)  Any  civil  action  of  which  the  district  courts  have 
original  jurisdiction  founded  on  a  claim  or  right  arising 
under  the  Constitution,  treaties  or  laws  of  the  United 
States  shall  be  removable  without  regard  to  the  citizenship 
or  residence  oljlje  parties.  Any  other  such  action  shall  be 
removable  only  ipnone  of  the  parties  in  interest  properly 
joined  and  sef^ed  as  defendants  is  a  citizen  ofjJie  State 
in  which  such  action  is  brought. 
--^'  (c)'WKenever  a  separate  and  independent  claim  or  cause 
of  action  within  the  jurisdiction  conferred  by  sectior/1331 
of  this  title  is  joined  with  one  or  more  otherwise  nonremov- 
able claims  OT^causes  of  action,  the  entire  case  may  be 
removed  and  the  district  court  may  determine  all  issues 
therein,  or,  in  its  discretion,  may  remand  all  matters  in 
which  State  law  prSominates. 

(d)  Any  civil  action  brought  in  a  State  court  against  a 
foreign  state  as  defined  in  section  1603(a)  of  this  title  may 
be  removed  by  the  foreign  state  to  the  district  court  of 
the  United  States  for  the  district  and  division  embracing 
the  place  where  such  action  is  pending.  Upon  removal 
the  action  shall  be  tried  by  the  court  without  jury.  Where 
removal  is  based  upon  this  subsection,  the  time  limitations 
of  section  1446(b)  of  this  chapter  may  be  enlarged  at  any 
time  for  cause  shown. 

(e)(1)  Notwithstanding  the  provisions  of  subsection  (b) 
of  this  section,  a  defendant  in  a  civil  action  in  a  State  court 
may  remove  the  action  to  the  district  court  of  the  United 
States  forthe^district  and  division  embracing  the  place 
where  the  action  is  pending  if — 

(A)  the  action  couldjiaye -beeiL brought  in  a  United 
States  district  courtjinder  section  1369  of  this  title;  or 

(B)  the  defendant  is  a  party  to  an  action  which  is  or 


could  have  been  brought,  in  whole  or  in  part,  under  section 
1369  in  a  United  States  district  court  and  arises  from  the 
same  accident  as  the  action  in  State  court,  even  if  the 
action  to  be  removed  could  not  have  been  brought  in  a 
district  court  as  an  original  matter. 

The  removal  of  an  action  under  this  subsection  shall  be 
made  in  accordance  witli  section  1446  of  this  tide,  except 
that  a  notice  of  removal  may  also  be  filed  before  trial  of 
the  action  in  State  court  within  30  days  after  the  date  on 
which  the  defendant  first  becomes  a  party  to  an  action 
under  section  1369  in  a  United  States  district  court  that 
arises  from  the  same  accident  as  the  action  in  State  court, 
or  at  a  later  time  with  leave  of  the  district  court. 

(2)  Whenever  an  action  is  removed  under  this  subsec- 
tion and  the  district  court  to  which  it  is  removed  or  trans- 
ferred under  section  1407(j )  has  made  a  liability  detennina- 
tion  requiring  further  proceedings  as  to  damages,  the  dis- 
trict court  shall  remand  the  action  to  the  State  court  from 
which  it  had  been  removed  for  the  determination  of  dam- 
ages, unless  the  court  fuids  that,  for  the  convenience  of 
parties  and  witnesses  and  in  the  interest  of  justice,  the 
action  should  be  retained  for  the  determination  of  dam- 
ages. 

(3)  Any  remand  under  paragraph  (2)  shaU  not  be  effec- 
tive until  60  days  after  the  district  court  has  issued  an 
order  determining  liability  and  has  certified  its  intention 
to  remand  the  removed  action  for  the  determination  of 
damages.  An  appeal  with  respect  to  the  liability  determina- 
tion of  the  district  court  may  be  taken  during  that  60-day 
period  to  the  court  of  appeals  with  appellate  jurisdiction 
over  the  district  court.  In  the  event  a  party  files  such  an 
appeal,  the  remand  shall  not  be  effective  until  the  appeal 
has  been  finally  disposed  of  Once  the  remand  has  become 
effective,  the  liability  determination  shall  not  be  subject 
to  fiirther  review  by  appeal  or  otherwise. 

(4)  Any  decision  under  this  subsection  concerning  re- 
mand for  the  determination  of  damages  shall  not  be  re- 
viewable by  appeal  or  otherwise. 

(5)  An  action  removed  under  this  subsection  shall  be 
deemed  to  be  an  action  under  section  1369  and  an  action 
in  which  jurisdiction  is  based  on  section  1369  of  this  title 
for  purposes  of  this  section  and  sections  1407,  1697,  and 
1785  of  this  tide. 

(6)  Nothing  in  this  subsection  shall  restrict  the  authority 
of  the  district  court  to  transfer  or  dismiss  an  action  on  the 
ground  of  inconvenient  forum. 

(f )  The  court  to  which  a  civil  action  is  removed  under 
this  section  is  not  precluded  from  hearing  anJdetermining 
any  claim  in  such  civil  action  because  the  State  court  from 
which  suchjnyiJ  actionjs  reinovEd  did  ijotliave  juriscEction 
oveT^at_cl9im . 

28  use  §  1442.  Federal  officers  or  agencies 
sued  or  prosecuted 

(a)  A  civil  action  or  criminal  prosecution  commenced 
in  a  State  court  against  any  of  the  following  may  be  re- 
moved by  them  to  the  district  court  of  the  United  States 
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for  the  district  and  division  embracing  the  place  wherein 
it  is  pending: 

(1)  The  United  States  or  any  agency  thereof  or  any 
officer  (or  any  person  acting  under  that  officer)  of  the 
United  States  or  of  any  agency  thereof,  sued  in  an  official 
or  individual  capacity  for  any  act  under  color  of  such  office 
or  on  account  of  any  right,  btle  or  authority  claimed  under 
any  Act  of  Congress  for  tlie  apprehension  or  punishment 
of  criminals  or  the  coUection  of  the  revenue. 

(2)  A  property  holder  whose  tide  is  derived  from  any 
such  officer,  where  such  action  or  prosecution  affects  the 
validity  of  any  law  of  the  United  States. 

(3)  Any  officer  of  the  courts  of  the  United  States,  for 
any  Act  under  color  of  office  or  in  the  performance  of  his 
duties; 

(4)  Any  officer  of  either  House  of  Congress,  for  any  act 
in  the  discharge  of  his  official  duty  under  an  order  of  such 
House. 

(b)  A  personal  action  commenced  in  any  State  court  by 
an  alien  against  any  citizen  of  a  State  who  is,  or  at  the 
time  the  alleged  action  accrued  was,  civil  officer  of  the 
United  States  and  is  a  nonresident  of  such  State,  wherein 
jurisdiction  is  obtained  by  the  State  court  by  personal 
service  of  process,  may  be  removed  by  the  defendant  to 
the  district  court  of  tlie  United  States  for  the  district  and 
division  in  which  die  defendant  was  served  with  process. 


28  use  §  1443.  eivil  rights  cases 

Any  of  the  following  civil  actions  or  criminal  prosecu- 
tions, commenced  in  state  court  may  be  removed  by  the 
defendant  to  the  district  court  of  the  United  states  for  the 
district  and  division  embracing  the  place  wherein  it  is 
pending: 

(1)  Against  any  person  who  is  denied  or  cannot  enforce 
in  the  courts  of  such  state  a  right  under  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States, 
or  of  all  persons  within  tlie  jurisdiction  thereof; 

(2)  For  any  act  under  color  of  authority  derived  from 
any  law  providing  for  equal  rights,  or  for  refusing  to  do 
any  act  on  the  ground  that  it  would  be  inconsistent  with 
such  law. 


28  use  §  1445.  Nonremovable  actions 

(a)  A  civil  action  in  any  State  court  against  a  railroad  or 
its  receivers  or  trustees,  arising  under  sections  1^  and 
5-10  of  tlie  Act  of  April  22,  1908  (45  U.S.C.  51-54,  55- 
60),  may  not  be  removed  to  any  district  court  of  the  United 
States. 

(b)  A  civil  action  in  any  State  court  against  a  carrier  or 
its  receivers  or  trustees  to  recover  dam^es  for  delay,  loss, 
or  injury  of  shipments,  arising  under  section  11706  or 
14706  of  title  49,  may  not  be  removed  to  any  district 
court  of  the  United  States  unless  the  matter  in  controversy 
exceeds  $10,000  exclusive  of  interest  and  costs. 

(c)  A  civil  action  in  any  State  court  arising  under  the 
workmen's  compensation  laws  of  such  State  may  not  be 
removed  to  any  district  court  of  the  United  States. 


(d)  A  civil  action  in  any  State  court  arising  under  section 
40302  of  the  Violence  Against  Women  Act  of  1994  may 
not  be  removed  to  any  district  court  of  the  United  States. 


28  use  §  1446.  Procedure  for  removal 

(a)  A  defendant  orjjefe«daiTtrdesmng"to-f.emave  any 
civil  action  or  criminal  prosecution  from  a  State  court  shall 
file  in  the  district  court  of  the  United  states  for  the  district 
anddivision  within  which  such  action  is  pending  a  notice 
of  removal  signed  pursuant  to  Rule  11  of  the  Federal 
Rules  of  Civil  Procedure  and  containing  a  short  and  plain 
statement  of  the  grounds  for  removal,  together  with  a  copy 
of  all  process,  pleadiii^,  arid  orders  served  upon  such 
defendant  or  defendants  in  such  action. 

(b)  The  notice  of  removal  of  a  civil  action  or  proceeding 
shall  be  filed  within  thirty  days  after  the  receipt  by  the 
defendant,  through  service  or  otherwiseJoTajxjpyjjrthe 
initial  pleading  setting  forth  the  claim  for  relief  upon  wliich 
such"a'eti6n  or  proceeding  is  based,  or  within  thirty  days 
after  the  service  of  summons  upon  the  defendant  if  such 
initial  pleading  has  then  heen.filed  in  .court  and  is  not 
required  to  be  served  on  the  defendant,  whichever  period 
is  shorter.  ,-      ^ 

If  the  case  stated  by  the  initial  pleadingis  not  removable, 
a  notice  of  removal  may  be  filed  witliin  thirty  days  after 
receipt  by  the  defendant,  through  service  or  otherwise,  of 
a  copy  of  an  amended  pleading,  motion,  order  or  other 
paper  from  which  it  may  first  be  ascertained  that  the  case 
■  is  one  which  is  or  has  become  removable.^xcefet  that  a 
case  may  not  be  removed  on  the  basis  oF'  jurisdiction 
conferred  by  section  1332  of  this  title  morethan_ 
after  commencement  of  the  action. 

(cMtt~A-nQtico  of  remove  of  a  criminal  prosecution 
shall  be  filed  not  later  than  thirty  days  after  the  arraignment 
in  the  State  court,  or  at  any  time  before  trial,  wliichever 
is  earlier,  except  that  for  good  cause  shown  the  United 
States  district  court  may  enter  an  order  granting  the  defen- 
dant or  defendants  leave  to  file  the  notice  at  a  later  time. 

(2)  A  notice  of  removal  of  a  criminal  prosecution  shall 
include  all  grounds  for  such  removal.  A  failure  to  state 
grounds  which  exist  at  the  time  of  the  filing  of  the  notice 
shall  constitute  a  wavier  of  such  grounds,  and  a  second 
notice  may  be  filed  only  on  grounds  not  existing  at  the 
time  of  the  original  notice.  For  good  cause  shown,  the 
United  States  district  court  may  grant  relief  from  the  limita- 
tions of  this  paragraph. 

(3)  The  filing  of  a  notice  of  removal  of  a  criminal  prose- 
cution shall  not  prevent  the  State  court  in  which  such 
prosecution  is  pending  from  proceeding  fiirther,  except 
that  a  judgment  of  conviction  shall  not  be  entered  unless 
the  prosecution  is  first  remanded. 

(4)  The  United  States  district  court  in  which  such  notice 
is  filed  shall  examine  the  notice  promptly.  If  it  clearly 
appears  on  the  face  of  the  notice  and  any  exhibits  annexed 
thereto  that  removal  should  not  be  permitted,  the  court 
shall  make  an  order  for  summary  remand. 

(5)  If  the  United  States  district  court  does  not  order 
the  summary  remand  of  such  prosecution,  it  shall  order 
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an  evidentiary  hearing  to  be  held  promptly  and  after  such 
hearing  shall  make  such  disposition  of  the  prosecution  as 
justice  shall  require.  If  the  United  States  district  court 
determines  that  removal  shall  be  permitted,  it  shall  so 
notify  the  State  court  in  which  prosecution  is  pending, 
which  shall  proceed  no  further. 

(d)  Prompdy  after  the  filing  of  such  notice  of  removal 
of  a  civil  action  the  defendant  or  defendants  shall  give 
written  notice  thereof  to  all  adverse  parties  and  shall  file 
a  copy  tSTTRe  notice  with  the  clerk  of  such  State  court, 
which  shall  effect  removal  and  the  State  court  shall  proceed 
no  further  unless  and  until  the  case  is  remanded. 

(etiftKe^eFendant  or  defendants  are  in  actual  custody 
on  process  issued  by  the  State  court,  the  district  court 
shall  issue  its  writ  of  habeas  corpus,  and  the  marshal  shall 
thereupon  take  such  defendant  or  defendants  into  his 
custody  and  deliver  a  copy  of  the  writ  to  the  clerk  of  such 
State  court. 

(0  With  respect  to  any  counterclaim  removed  to  a  dis- 
trict court  pursuant  to  section  337(c)  of  the  Tariff  Act  of 
1930,  the  district  court  shall  resolve  such  counterclaim  in 
the  same  manner  as  an  original  complaint  under  the  Fed- 
eral Rules  of  Civil  Procedure,  except  that  the  payment  of 
a  filing  fee  shall  not  be  required  in  such  cases  and  the 
counterclaim  shall  relate  back  to  the  date  of  the  original 
complaint  in  the  proceeding  before  the  International 
Trade  Commission  under  section  337  of  that  Act. 


28  U: 
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jurisdiction,  the  court  may  deny  joinder,  or  permit  joinder 
and  remand  the  action  to  the  State  court. 


28  use  §  1631.  Transfer  to  cure  want  of  ju- 
risdiction 

Whenever  a  civil  action  is  filed  in  a  court  as  defined  in 
section  610  of  this  title  or  an  appeal,  including  a  petition 
for  review  of  administrative  action,  is  noticed  for  or  filed 
with  such  a  court  and  that  court  finds  that  there  is  a  want 
of  jurisdiction,  the  court  shall,  if  it  is  in  the  interest  of 
justice,  transfer  such  action  or  appeal  to  any  other  such 
court  in  which  the  action  or  appeal  could  have  been 
brought  at  the  time  it  was  filed  or  noticed,  and  the  action 
or  appeal  shall  proceed  as  if  it  had  been  filed  in  or  noticed 
for  the  court  to  which  it  is  transferred  on  the  date  upon 
which  it  was  actually  filed  in  or  noticed  for  the  court  from 
which  it  is  transferred. 


28  use  §  1651.  Writs 

(a)  The  Supreme  Court  and  all  courts  established  by 
Act  of  Congress  may  issue  all  writs  necessary  or  appropriate 
in  aid  of  their  respective  jurisdictions  and  agreeable  to  the 
usages  -and  principles  of  law. 

(b)  An  alternative  writ  or  rule  nisi  may  be_issuedj)y  a 
justice  or  judge  of  a  court  which  has  jurisdiction. 


genen 

(a)  In  anycase  removed  from  a  State  court,  the  district 
court  mayjssue  all  necessary  orders  and  process  to  bring 
before-it  all  proper  parties  whether  served  by  process 
issued  by  the  State  court  or  otherwise. 

(b)  It  may  require  the  removing  party  to  file  with  its 
clerk  copies  of  all  records  and  proceedings  in  such  State 
court  or  may  cause  the  same  to  be  brought  before  it  by 
writ  of  certiorari  issued  to  such  State  court.  -— ~ 

(c)  A  motion  to  remand  the  case  on  the  basis  of  any 
defect  other  tluui  lack  of  subject  matter  jurisdiction  must 
be  made^witliin  30  days  after  the  filing  of  the  notice  of 
rernoval  under  section  1446(a).  If  at  any  time  before  final 
judgment  it  appears  that  the  district  court  lacks  subject 

natter  jurisdiction,  the  ease  shall  be  remanded.  An  order 
emanding  the  case  may  require  payment  of  just  costs  and 
any  ac-tual  expenses,  including  attorney  fees,  incurred  as 
a  result  of  the  removal.  A  certified  copy  of  the  order  of 
remand  shall  be  mailed  by  the  clerk  to  the  clerk  of  the 
State  court.  The  State  court  may  thereufwn  proceed  with 
such  case. 

(d)  An  order  remanding  a  case  to  the  State  court  from 
which  it  was  removed  is  not  reviewable  on  appeal  or  \ 
otherwise,  except  that  an  order  remanding  a  case  to  the  \ 
State  court  from  which  it  was  removed  pursuant  to  section 
1443  of  this  tide  shall  be  reviewable  by  appeal  or  otherwise. 

(e)  If  after  removal  the  plaintiff  seeks  to  join  additional 
defendants  whose  joinder  would  destroy  subject  matter 


28  use  §  1652.  State  laws  as  rules  of  decision 

The  laws  of  the  several  states,  except  where  the  Consti- 
jtion  or  treaties  of  the  United  States  or  Acts  of  Congress 
itherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decision  in  civil  actions  in  the  courts  of  the  United 
States,  in  cases  where  they  apply. 


28  use  §  1653.  Amendment  of  pleadings  to 
show  jurisdiction 

Defective  allegations  of  jurisdiction  may  be  amended, 
upon  terms,  in  the  trial  or  appellate  courts. 


28  use  §  1654. 
counsel 


Appearance  personally  or  by 


In  all  courts  of  the  United  States  the  parties  may  plead 
and  conduct  their  own  cases  personally  or  by  counsel  as, 
by  the  rules  of  such  courts,  respectively,  are  permitted  to 
manage  and  conduct  causes  therein. 


28  use  §  1655.  Lien  enforcement;  absent 
defendants 

In  an  action  in  a  district  court  to  enforce  any  Uen  upon 
or.clairn_tQ,  or  to  remove  any  incumbrance  or  lien  or  cloud 
upon  the  tide  to,  reaL  or  pgrsonal  property  within  the 
district,  where  any  defendant^!  rtOt  be'served  within  the 
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State,  or  does  not  voluntarily  appear,  the  court  may  order 
the  absent  d^endanO^^pearjJiLjjlead^bj^ji^aycertain. 

SiictTorder  shall  be  served  on  the  absent  defendant 
personally  if  practicable,  wherever  found,  and  also  upon 
thfe-persoiTor  peSons  in  possession  or  charge  of  such 
property,  if  any.  Where  personal  service  is  not  practicable, 
the  order  shnlThe  pii}4jj]gd_a.'!  the  Omil  may  dtrect.  not 
less  than  once  a  week  for  six  consecutive  weeks. 

If  an  absent  defendant  does  not  appear  or  plead  within 
the  time  allowed,  the  court  may  proceed  as  if  the  absent 
defendant  had  been  served  with  process  within  the  State, 
but  any  adjudication  shall,  as  regards  the  absent  defendant 
without  appearance,  afFed-QulvJhe  property  whichjsjhe 
sulyect-e£ihe.ac^on.  When  part  of  th^propertyls  within 
another  district,  but  witliin  the  same  state,  such  action 
may  be  brought  in  either  district. 

Any  defendant  not  so  personally  notified  may,  at  any 
time  within  one  year  after  final  judgment,  enter  his  appear- 
ance, and  diereupon  the  court  shall  set  aside  the  judgment 
and  permit  such  defendant  to  plead  on  payment  of  such 
costs  as  the  court  deems  just. 

\^  '  28  use  §  1658.  Time  limitations  on  the  com- 
mencement of  civil  actions  arising  under  Acts 
of  eongress 

(a)  Except  as  otherwise  provided  by  law,  a  civil  action 
arising  under  an  Act  of  Congress  enacted  after  the  Hate 
of  the  enactment  of  this  section  may  not  beTcommenced 
later  than'  4  years  alter  the  cause  of  action  accrues. 

(b)  Notwithstanding  subsection  (a),  a  private  right  of 
action  that  involves  a  clairnnffrqnH,  dtyeit,  rpapipulation 
or  contrivance  in  contravention  of  a  regulatory  require- 
ment concerning  the  securities  laws,  as  defined  in  section 

I    3(a)(47)  of  the  Securities  Exchange  Act  of  1934  (15  U.S.C. 
"^  §  78c(a)(47)),  may  be  brought  not  later  than  the  earlier 
ot— 

(1)2  years  after  the  discovery  of  the  facts  constituting 
the  violation;  or 

(2)  5  years  after  such  violation. 

28  use  §  1693.  Place  of  arrest  in  civil  action 

Except  as  otlienvise  provided  by  Act  of  Congress,  no 
person  shall  be  arrested  in  one  district  for  trial  in  another 
in  any  civil  action  in  a  district  court. 

28  use  §  1694.  Patent  infringement  action 

In  a  patent  infringement  action  commenced  in  a  district 
where  the  defendant  is  not  a  resident  but  has  a  regular 
and  established  place  of  business,  service  of  process,  sum- 
mons or  subpoena  upon  such  defendant  may  be  made 
upon  his  agent  or  agents  conducting  such  business. 

28  use  §  1695.  stockholder's  derivative  ac- 
tion 

Process  in  a  stockholder's  action  in  behalf  of  his  corpora- 


tion may  be  served  upon  such  corporation  in  any  district 
'here  it  is  organi2Bd  or  licensed  to  do  business  or  is  doing 
usiness. 


wl 
business. 
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28  use  §  1738.  State  and  Territorial  statutes 
and  judicial  proceedings;  full  faith  and  credit 

The  Acts  of  legislature  of  any  State,  Territory,  or  Posses- 
sion of  the  United  States,  or  copies  thereof  shall  beaujheaT 
ticated  by  affixing  die  seal  of  such  state.  Territory  or  Posses- 
sion thereto. 

The  records  and  judicial  proceedings  of  any  court  of 
any  such  State,  Territory  or  Possession,  or  copies  thereof 
shall  be  proved  or  admitted  in  other  courts  within  the 
United  States  and  its  Territories  and  Possessions  by  the 
attestation  of  the  clerk  and  seal  of  the  court  annexed,  if  a 
seal  exists,  together  with  a  certificate  of  a  judge  of  the 
court  that  the  said  attestation  is  in  proper  form. 

Such  Acts,  records  and  judicial  proceedings  or  copies 
thereof  so  authenticated,  shall  have  the  same  full  faith 
and  credit  in  every  court  within  the  United  States  and  its 
Territories  and  Possessions  as  they  have  by  law  or  usage 
in  the  courts  of  such  State,  Territory  or  Possession  from 
which  they  are  taken. 


28  use  §  1738A.  Full  faith  and  credit  given 
to  child  custody  determinations 

(a)  The  appropriate  authorities  of  every  State  shall  en- 
force according  to  its  terms,  and  shall  not  modify  except 
as  provided  in  subsections  (f),  (g),  and  (h)  of  this  section, 
any  custody  determination  made  consistently  with  the  pro- 
visions of  this  section  by  a  court  of  another  State. 

(b)  As  used  in  this  section,  the  term — 

(1)  "child"  means  a  person  under  the  age  of  eighteen; 

(2)  "contestant"  means  a  person,  including  a  parent  or 
grandparent,  who  claims  a  right  to  custody  or  visitation  of 
a  child; 

(3)  "custody  determination"  means  a  judgment,  decree, 
or  other  order  of  a  court  providing  for  the  custody  of  a 
child,  and  includes  permanent  and  temporary  orders,  and 
initial  orders  and  modifications; 

(4)  "home  State"  means  the  State  in  which,  immediately 
preceding  the  time  involved,  the  child  lived  with  his  par- 
ents, a  parent,  or  a  person  acting  as  parent,  for  at  least  six 
consecutive  months,  and  in  the  case  of  a  child  less  than 
six  months  old,  the  State  in  which  the  child  lived  from  birth 
with  any  of  soich  persons.  Periods  of  temporary  absence  of 
any  of  such  persons  are  counted  as  part  of  the  six-month 
or  other  period; 

(5)  "modification"  and  "modify"  refer  to  a  custody  or 
visitation  determination  which  modifies,  replaces,  super- 
sedes, or  otherwise  is  made  subsequent  to,  a  prior  custody 
or  visitation  determination  concerning  the  same  child, 
whether  made  by  the  same  court  or  not; 

(6)  "person  acting  as  a  parent"  means  a  person,  other 
than  a  parent,  who  has  physical  custody  of  a  child  and 
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who  has  either  been  awarded  custody  by  a  court  or  claims 
a  right  to  custody; 

(7)  "physical  custody"  means  actual  possession  and  con- 
trol of  a  child^ 

(8)  "State"  means  a  State  of  the  United  States,  the 
District  of  Columbia,  tlie  Commonwealth  of  Puerto  Rico, 
or  a  territory  or  possession  of  the  United  States;  and 

(9)  "visitation  determination"  means  a  judgment,  decree, 
or  otlier  order  of  a  court  providing  for  the  visitation  of  a 
child  and  includes  permanent  and  temporary  orders  and 
initial  orders  and  modifications. 

(c)  A  child  custody  or  visitation  determination  made  by 
a  court  of  a  State  is  consistent  with  the  provisions  of  this 
section  only  if — 

(1)  such  court  has  jurisdiction  under  the  law  of  such 
State;  and 

(2)  one  of  the  following  conditions  is  met: 

(A)  such  State  (i)  is  the  home  State  of  the  child  on  the 
date  of  the  commencement  of  tlie  proceeding,  or  (ii)  had 
been  the  child's  home  State  within  six  months  before  the 
date  of  the  commencement  of  the  proceeding  and  the 
child  is  absent  from  such  State  because  of  his  removal 
or  retention  by  a  contestant  or  for  other  reasons,  and  a 
contestant  continues  to  live  in  such  State; 

(B)(i)  it  appears  that  no  other  State  would  have  jurisdic- 
tion under  subparagraph  (A),  and  (ii)  it  is  in  the  best 
interest  of  the  child  tliat  a  court  of  such  State  assume 
jurisdiction  because  (I)  the  child  and  his  parents,  or  the 
child  and  at  least  one  contestant,  have  a  significant  connec- 
tion with  such  State  other  than  mere  physical  presence  in 
such  State,  and  (II)  there  is  available  in  such  State  substan- 
tial evidence  concerning  the  child's  present  or  future  care, 
protection,  training,  and  personal  relationships; 

(C)  the  child  is  physically  present  in  such  State  and  (i) 
the  child  has  been  abandoned,  or  (ii)  it  is  necessary  in  an 
emergency  to  protect  the  child  because  the  child,  a  sibling, 
or  parent  of  the  child  has  been  subjected  to  or  threatened 
with  mistreatment  or  abuse; 

( D)(i)  it  appears  that  no  other  State  would  have  jurisdic- 
tion under  subparagraph  (A),  (B),  (C).  or  (E),  or  another 
State  has  declined  to  exercise  jurisdiction  on  the  ground 
that  the  State  whose  jurisdiction  is  in  issue  is  the  more 
appropriate  forum  to  determine  the  custody  or  visitation 
of  the  child,  and  (ii)  it  is  in  the  best  interest  of  the  child 
that  such  court  assume  jurisdiction;  or 

(E)  the  court  has  continuing  jurisdiction  pursuant  to 
subsection  (d)  of  this  section. 

(d)  The  jurisdiction  of  a  court  of  a  State  which  has  made 
a  child  custody  or  visitation  determination  consistendy  with 
the  provisions  of  this  section  continues  as  long  as  the 
requirement  of  subsection  (c)(1)  of  this  section  continues 
to  be  met  and  such  State  remains  the  residence  of  the 
child  or  of  any  contestant. 

(e)  Before  a  child  custody  or  visitation  determination  is 
made,  reasonable  notice  and  opportunity  to  be  heard  shall 
be  given  to  the  contestants,  any  parent  whose  parental 
rights  have  not  been  previously  terminated  and  any  person 
who  has  physical  custody  of  a  child. 

(f)  A  court  of  a  State  may  modify  a  determination  of 


the  custody  of  the  same  child  made  by  a  court  of  another 
State,  if— 

(1)  it  has  jurisdiction  to  make  such  a  child  custody 
determination;  and 

(2)  the  court  of  the  other  State  no  longer  has  jurisdiction, 
or  it  has  declined  to  exercise  such  jurisdiction  to  modify 
such  determination. 

(g)  A  court  of  a  State  shall  not  exercise  jurisdiction  in 
any  proceeding  for  a  custody  or  visitation  determination 
commenced  during  the  pendency  of  a  proceeding  in  a 
court  of  another  State  where  such  court  of  that  other  State 
is  exercising  jiuTsdiction  consistendy  with  the  provisions  of 
this  section  to  make  a  custody  or  visitation  determination. 

(h)  A  court  of  a  State  may  not  modify  a  visitation  deter- 
mination made  by  a  court  of  another  State  unless  the  court 
of  the  other  State  no  longer  has  jurisdiction  to  modify 
such  determination  or  has  declined  to  exercise  jurisdiction 
to  modify  such  determination. 


28  use  §  1738B.  Full  faith  and  credit  for 
chUd  support  orders 

(a)  General  rule. — ^The  appropriate  authorities  of  each 
State — 

(1)  shall  enforce  according  to  its  terms  a  child  support 
order  made  consistently  with  this  section  by  a  court  of 
another  State;  and 

(2)  shall  not  seek  or  make  a  modification  of  such  an 
order  except  in  accordance  with  subsections  (e),  (0,  and 
(i). 

(b)  Definitions. — In  this  section: 
"child"  means — 

(A)  a  person  under  18  years  of  age;  and 

(B)  a  person  18  or  more  years  of  age  with  respect  to 
whom  a  child  support  order  has  been  issued  pursuant  to 
the  laws  of  a  State. 

"child's  State"  means  the  State  in  which  a  child  resides. 

"child's  home  State"  means  the  State  in  which  a  child 
lived  with  a  parent  or  a  person  acting  as  parent  for  at  least 
6  consecutive  months  immediately  preceding  the  time  of 
filing  of  a  petition  or  comparable  pleading  for  support  and, 
if  a  child  is  less  than  6  months  old,  the  State  in  which 
the  child  lived  from  birth  witli  any  of  them.  A  period  of 
temporary  absence  of  any  of  them  is  counted  as  part  of 
the  6-month  period. 

"child  support"  means  a  payment  of  money,  continuing 
support,  or  arrearages  or  the  provision  of  a  benefit  (includ- 
ing payment  of  health  insurance,  child  care,  and  educa- 
tional expenses)  for  the  support  of  a  child. 

"child  support  order" — 

(A)  means  a  judgment,  decree,  or  order  of  a  court 
requiring  the  payment  of  child  support  in  periodic  amounts 
or  in  a  lump  sum;  and 

(B)  includes — 

(i)  a  permanent  or  temporary  order;  and 
(ii)  an  initial  order  or  a  modification  of  an  order,  "contes- 
tant" means — 

(A)  a  person  (including  a  parent)  who — 
(i)  claims  a  right  to  receive  child  support; 
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(ii)  is  a  party  to  a  proceeding  tliat  may  result  in  tlie 
issuance  of  a  child  support  order;  or 

(iii)  is  under  a  child  support  order;  and 

(B)  a  State  or  political  subdivision  of  a  State  to  which 
the  right  to  obtain  child  support  has  been  assigned. 

"court "  means  a  court  or  administrative  agency  of  a 
State  that  is  authorized  by  State  law  to  establish  the  amount 
of  child  support  payable  by  a  contestant  or  make  a  modifi- 
cation of  a  child  support  order. 

"modification"  means  a  change  in  a  child  support  order 
that  affects  the  amount,  scope,  or  duration  of  the  order 
and  modifies,  replaces,  supersedes,  or  otherwise  is  made 
subsequent  to  the  child  support  order. 

"State"  means  a  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  terri- 
tories and  possessions  of  the  United  States,  and  Indian 
country  (as  defmed  in  section  1151  of  tide  18). 

(c)  Requirements  of  child  support  orders. — A  child  .sup- 
port order  made  by  a  court  of  a  State  is  made  consistently 
with  this  section  if — 

(1)  a  court  that  makes  the  order,  pursuant  to  the  laws 
of  the  State  in  which  the  court  is  located  and  subsections 
(e),  (0,  and  (g)- 

(A)  has  subject  matter  jurisdiction  to  hear  the  matter 
and  enter  such  an  order;  and 

(B)  has  personal  jurisdiction  over  the  contestants;  and 

(2)  reasonable  notice  and  opportunity  to  be  heard  is 
given  to  the  contestants. 

(d)  Continuing  jurisdiction. — A  court  of  a  State  that  has 
made  a  child  support  order  consistently  with  this  section 
has  continuing,  exclusive  jurisdiction  over  the  order  if  die 
State  is  the  child's  State  or  the  residence  of  any  individual 
contestant  unless  the  court  of  another  State,  acting  in 
accordance  with  subsections  (e)  and  (0,  has  made  a  modifi- 
cation of  the  order. 

(e)  Authority  to  modify  orders. — A  court  of  a  State  may 
modify  a  cliild  support  order  issued  by  a  court  of  another 
State  if— 

(1)  the  court  has  jurisdiction  to  make  such  a  child  sup- 
port order  pursuant  to  subsection  (i);  and 

(2)(A)  the  court  of  the  other  State  no  longer  has  continu- 
ing, exclusive  jurisdiction  of  the  child  support  order  be- 
cause that  State  no  longer  is  the  child's  State  or  the  resi- 
dence of  any  individual  contestant;  or 

(B)  each  individual  contestant  has  iiled  written  consent 
with  the  State  of  continuing,  exclusive  jurisdiction  for  a 
court  of  anotlier  State  to  modify  tlie  order  and  assume! 
continuing,  exclusive  jurisdiction  over  the  order. 

(f)  Recognition  of  child  support  orders. — If  1  or  more  \ 
child  support  orders  have  been  issued  witli  regard  to  an 
obligor  and  a  child,  a  court  shall  apply  the  following  rules 
in  determining  which  order  to  recognize  for  purposes  of 
continuing,  exclusive  jurisdiction  and  enforcement: 

(1)  If  only  1  court  has  issued  a  child  support  order,  the 
order  of  tliat  court  must  be  recognized. 

(2)  If  2  or  more  courts  have  issued  child  support  orders 
for  the  same  obligor  and  child,  and  only  1  of  the  courts 
would  have  continuing,  exclusive  jurisdiction  under  this 
section,  the  order  of  that  court  must  be  recognized. 


(.3)  If  2  or  more  courts  have  issued  child  support  orders 
for  the  same  obligor  and  child,  and  more  than  1  of  the 
courts  would  have  continuing,  exclusive  jurisdiction  under 
this  section,  an  order  issued  by  a  court  in  the  current 
home  State  of  the  child  must  be  recognized,  but  if  an 
order  has  not  been  issued  in  the  current  home  State  of  the 
child,  tlie  order  most  recently  issued  must  be  recognized. 

(4)  If  2  or  more  courts  have  issued  child  support  orders 
for  the  same  obligor  and  child,  and  none  of  the  courts 
would  have  continuing,  exclusive  jurisdiction  under  this 
section,  a  court  having  jurisdiction  over  the  parties  shall 
issue  a  child  support  order,  which  must  be  recognized. 

(5)  The  court  that  has  issued  an  order  recognized  under 
this  subsection  is  the  court  having  continuing,  exclusive 
jurisdiction  under  subsection  (d). 

(g)  Enforcement  of  modified  orders. — A  court  of  a  State 
that  no  longer  has  continuing,  exclusive  jurisdiction  of  a 
child  support  order  may  enforce  the  order  widi  respect 
to  nonmodifiable  obligations  and  unsatisfied  obligations 
that  accrued  before  the  date  on  wliich  a  modification  of 
the  order  is  made  under  subsections  (e)  and  (f). 

(h)  Choice  of  law. — 

(1)  In  general. — In  a  proceeding  to  establish,  modify, 
or  enforce  a  cliild  support  order,  the  forum  State's  law 
shall  apply  except  as  provided  in  paragraphs  (2)  and  (3). 

(2)  Law  of  State  of  issuance  of  order. — In  interpreting 
a  child  support  order  including  die  duration  of  current 
payments  and  other  obligations  of  support,  a  c-ourt  shall 
apply  the  law  of  die  State  of  the  court  diat  issued  die 
order. 

(3)  Period  of  limitation. — In  an  action  to  enforce  arrears 
under  a  child  support  order,  a  court  shall  apply  the  stahite 
of  limitation  of  die  forum  State  or  the  State  of  the  court 
that  issued  the  order,  whichever  stahite  provides  the  longer 
period  of  limitation. 

(i)  Registration  for  modification. — If  there  is  no  individ- 
ual contestant  or  child  residing  in  the  issuing  State,  die 
party  or  support  enforcement  agency  seeking  to  modify, 
or  to  modify  and  enforce,  a  child  support  order  issued  in 
another  State  shall  register  that  order  in  a  State  widi 
jurisdiction  over  the  nonmovant  for  the  purpose  of  modifi- 
cation. 


28  use  §  1738e.  eertain  acts,  records,  and 
proceedings  and  the  effect  thereof 

No  State,  territoiy,  or  possession  of  the  United  States, 
or  Indian  tribe,  shall  be  required  to  give  effect  to  any 
public  act,  record,  or  judicial  proceeding  of  any  other  State, 
territory,  possession,  or  tribe  respecting  a  relationship  be- 
tween persons  of  die  same'Sex  that  is  treated  as  a  m;irria^ 
under  the  laws  of  such  other  State,  territorv',  jxissession, 
or  tribe,  or  a  right  or  claim  arising  from  such  relationship. 


28  use  §  1739.  State  and  territorial  nonjudi- 
cial records;  fuJl  faith  and  credit 

All  nonjudicial  records  or  books  kept  in  any  public  office 
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of  any  State,  Territory,  or  Possession  of  the  United  States, 
or  copies  thereof,  shall  be  proved  or  admitted  in  any  court 
or  office  in  any  other  State,  Territory,  or  Possession  by 
the  attestation  of  the  custodian  of  such  records  or  books, 
and  the  seal  of  his  office  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  a  judge  of  a  court  of  record 
of  the  county,  parish,  or  district  in  which  such  office  may 
be  kept,  or  of  the  Governor,  or  secretary  of  state,  the 
chancellor  or  keeper  of  the  great  seal,  of  the  State,  Terri- 
tory, or  Possession  that  the  said  attestation  is  in  due  form 
and  by  the  proper  officers. 

If  the  certificate  is  given  by  a  judge,  it  shall  be  further 
authenticated  by  the  clerk  or  prothonotary  of  the  court, 
who  shall  certify,  under  his  hand  and  the  seal  of  his  office, 
that  such  judge  is  duly  commissioned  and  qualified;  or,  if 
given  by  such  Governor,  secretary,  chancellor,  or  keeper 
of  the  great  seal,  it  shall  be  under  the  great  seal  of  the 
State,  Territory,  or  Possession  in  which  it  is  made. 

Such  records  or  books,  or  copies  thereof,  so  authenti- 
cated, shall  have  the  same  full  faith  and  credit  in  every 
court  and  office  within  the  United  States  and  its  Territories 
and  Possessions  as  they  have  by  law  or  usage  in  the  courts 
or  offices  of  the  State,  Territory,  or  Possession  from  which 
they  are  taken. 


accusation.  The  order  may  be  made  pursuant  to  a  letter 
rogatory  issued,  or  request  made,  by  a  foreign  or  interna- 
tional tribunal  or  upon  the  application  of  any  interested 
person  and  may  direct  that  the  testimony  or  statement  be 
given,  or  the  document  or  other  thing  be  produced,  before 
a  person  appointed  by  the  court.  By  virtue  of  his  appoint- 
ment, the  person  appointed  has  power  to  administer  any 
necessary  oath  and  take  the  testimony  or  statement.  The 
order  may  prescribe  the  practice  and  procedure,  which 
may  be  in  whole  or  part  the  practice  and  procedure  of 
the  foreign  country  or  the  international  tribunal,  for  taking 
the  testimony  or  statement  or  producing  the  document 
or  other  thing.  To  the  extent  that  the  order  does  not 
prescribe  otherwise,  the  testimony  or  statement  shall  be 
taken,  and  the  document  or  other  thing  produced,  in 
accordance  with  the  Federal  Rules  of  Civil  Procedure. 
A  person  may  not  be  compelled  to  give  his  testimony  or 
statement  or  to  produce  a  document  or  other  thing  in 
violation  of  any  legally  applicable  privilege. 

(b)  This  chapter  does  not  preclude  a  person  within 
the  United  States  from  voluntarily  giving  his  testimony  or 
statement,  or  producing  a  document  or  other  thing,  for 
use  in  a  proceeding  in  a  foreign  or  international  tribunal 
before  any  person  and  in  any  manner  acceptable  to  him. 


28  use  §  1781.  Transmittal  of  letter  roga- 
tory or  request 

(a)  The  Department  of  State  has  power,  direcdy,  or 
through  suitable  channels — 

(1)  to  receive  a  letter  rogatory  issued,  or  request  made, 
by  a  foreign  or  international  tribunal,  to  transmit  it  to  the 
tribunal,  officer,  or  agency  in  the  United  States  to  whom 
it  is  addressed,  and  to  receive  and  return  it  after  execution; 
and 

(2)  to  receive  a  letter  rogatory  issued,  or  request  made, 
by  a  tribunal  in  the  United  States,  to  transmit  it  to  the 
foreign  or  international  tribunal,  officer,  or  agency  to  whom 
it  is  addressed,  and  to  receive  and  return  it  after  execution. 

(b)  This  section  does  not  preclude — 

(1)  the  transmittal  of  a  letter  rogatory  or  request  directly 
from  a  foreign  or  international  tribunal  to  the  tribunal, 
officer,  or  agency  in  the  United  states  to  whom  it  is  ad- 
dressed and  its  return  in  the  same  manner;  or 

(2)  the  transmittal  of  a  letter  rogatory  or  request  directly 
from  a  tribunal  in  the  United  States  to  the  foreign  or 
international  tribunal,  officer,  or  agency  to  whom  it  is 
addressed  and  its  return  in  the  same  manner. 


28  use  §  1782.  Assistance  to  foreign  and  in- 
ternational tribunals  and  to  litigants  before 
such  tribunals 

(a)  The  district  court  of  the  district  in  which  a  person 
resides  or  is  found  may  order  him  to  give  his  testimony 
or  statement  or  to  produce  a  document  or  other  thing  for 
use  in  a  proceeding  in  a  foreign  or  international  tribunal, 
including  criminal  investigations  conducted  before  formal 


28  use  §  1783.  Subpoena  of  person  in  for- 
eign country 

(a)  A  court  of  the  United  States  may  order  the  issuance 
of  a  subpoena  requiring  the  appearance  as  a  witness  before 
it,  or  before  a  person  or  body  designated  by  it,  of  a  national 
or  resident  of  the  United  States  who  is  in  a  foreign  country, 
or  requiring  the  production  of  a  specified  document  or 
other  thing  by  him,  if  the  court  finds  that  particular  testi- 
mony or  the  production  of  the  document  or  other  thing 
by  him  is  necessary  in  the  interest  of  justice,  and,  in  other 
than  a  criminal  action  or  proceeding,  if  the  court  finds,  in 
addition,  that  it  is  not  possible  to  obtain  his  testimony  in 
admissible  form  without  his  personal  appearance  or  to 
obtain  the  production  of  the  document  or  other  thing  in 
any  other  manner. 

(b)  The  subpoena  shall  designate  the  time  and  place 
for  the  appearance  or  for  the  production  of  the  document 
or  other  thing.  Service  of  the  subpoena  and  any  order  to 
show  cause,  rule,  judgment,  or  decree  authorized  by  this 
section  or  bisection  1784  of  this  tide  shall  be  effected  in 
accordance  with  tlie  provisions  of  the  Federal  Rules  of 
Civil  Procedure  relating  to  service  of  process  on  a  person 
in  a  foreign  country.  The  person  serving  the  subpoena 
shall  tender  to  the  person  to  whom  the  subpoena  is  ad- 
dressed his  estimated  necessary  travel  and  attendance  ex- 
penses, the  amount  of  which  shall  be  determined  by  the 
court  and  stated  in  the  order  directing  the  issuance  of  the 
subpoena. 


28  use  §  1826.  Recalcitrant  witnesses 

(a)  Whenever  a  witness  in  any  proceeding  before  or 
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ancillaiy  to  any  court  or  grand  jury  of  the  United  States 
refuses  without  just  cause  shown  to  comply  with  an  order 
of  the  court  to  testify  or  provide  other  information,  includ- 
ing any  book,  paper,  document,  record,  recording  or  other 
material,  the  court,  upon  such  refusal,  or  when  such  refusal 
is  duly  brought  to  its  attention,  may  summarily  order  his 
confinement  at  a  suitable  place  until  such  time  as  the 
witness  is  willing  to  give  such  testimony  or  provide  such 
information.  No  period  of  such  confinement  shall  exceed 
the  life  of — 

(1)  the  court  proceeding,  or 

(2)  the  term  of  the  grand  jury  including  extensions, 
before  which  such  refusal  to  comply  with  the  court  order 
occurred,  but  in  no  event  shall  such  confinement  exceed 
eighteen  months. 

(b)  No  person  confined  pursuant  to  subsection  (a)  of 
this  section  shall  be  admitted  to  bail  pending  the  determi- 
nation of  an  appeal  taken  by  him  from  the  order  for  his 
confinement  if  it  appears  that  the  appeal  is  frivolous  or 
taken  for  delay.  Any  appeal  from  an  order  of  confinement 
under  this  section  shall  be  disposed  of  as  soon  as  practica- 
ble, but  not  later  than  thirty  days  from  the  filing  of  such 
appeal. 

(c)  Whoever  escapes  or  attempts  to  escape  from  the 
custody  of  any  facility  or  from  any  place  in  which  or  to 
which  he  is  confined  pursuant  to  this  section  or  section 
4243  of  title  18,  or  whoever  rescues  or  attempts  to  rescue 
or  instigates,  aids,  or  assists  the  escape  or  attempt  to  escape 
of  such  a  person,  shall  be  subject  to  imprisonment  for  not 
more  than  three  years,  or  a  fine  of  not  more  than  $10,000, 
or  both. 


28  use  §  1861.  Declaration  of  policy 

It  is  the  policy  of  die  United  States  that  all  litigants  in 
Federal  courts  entitled  to  trial  by  jury  shall  have  the  right 
to  grand  and  petit  juries  selected  at  random  from  a  fair 
cross  section  of  the  community  in  the  district  or  division 
wherein  the  court  convenes.  It  is  furdier  the  policy  of  the 
United  States  that  all  citizens  shall  have  the  opportunity 
to  be  considered  for  service  on  grand  and  petit  juries  in 
the  district  courts  of  the  United  States,  and  shall  have  an 
obligation  to  serve  as  jurors  when  summoned  for  that 
purpose. 


28  use  §  1862.  Discrimination  prohibited 

No  citizen  shall  be  excluded  from  service  as  a  grand  or 
petit  juror  in  the  district  courts  of  the  United  States  or  in 
the  Court  of  International  Trade  on  account  of  race,  color, 
religion,  sex,  national  origin,  or  economic  status. 

28  use  §  1863.  Plan  for  random  jury  selec- 
tion 

(a)  Each  United  States  district  court  shall  devise  and 
place  into  operation  a  written  plan  for  random  selection 
of  grand  and  petit  jurors  that  shall  be  designed  to  achieve 


the  objectives  of  sections  1861  and  1862  of  tliis  tide,  and 
that  shall  otherwise  comply  with  the  provisions  of  this  title. 
The  plan  shall  be  placed  into  operation  after  approval  by 
a  reviewing  panel  consisting  of  the  members  of  the  judicial 
council  of  the  circuit  and  either  the  chief  judge  of  the 
district  whose  plan  is  being  reviewed  or  such  other  active 
district  judge  of  that  district  as  the  chief  judge  of  the 
district  may  designate.  The  panel  shall  examine  the  plan 
to  ascertain  that  it  complies  with  the  provisions  of  this 
tide.  If  the  reviewing  panel  finds  that  the  plan  does  not 
comply,  the  panel  shall  state  the  particulars  in  which  the 
plan  fails  to  comply  and  direct  the  district  court  to  present 
within  a  reasonable  time  an  alternative  plan  remedying 
the  defect  or  defects.  Separate  plans  may  be  adopted  for 
each  division  or  combination  of  divisions  within  a  judicial 
district.  The  district  court  may  modify  a  plan  at  any  time 
and  it  shall  modify  the  plan  when  so  directed  by  the 
revievving  panel.  The  district  court  shall  prompdy  notify 
tlie  panel,  the  Administrative  Office  of  the  United  States 
Courts,  and  the  Attorney  General  of  the  United  States,  of 
tlie  initial  adoption  and  fiiture  modifications  of  the  plan 
by  filing  copies  therewith.  Modifications  of  the  plan  made 
at  the  instance  of  the  district  court  shall  become  effective 
after  approval  by  the  panel.  Each  district  court  shall  submit 
a  report  on  die  jury  selection  process  within  its  jurisdiction 
to  the  Administrative  Office  of  the  United  States  Courts 
in  such  form  and  at  such  times  as  the  Judicial  Conference 
of  the  United  States  may  specify.  The  Judicial  Conference 
of  the  United  States  may,  from  time  to  time,  adopt  rules 
and  regulations  governing  the  provisions  and  the  operation 
of  the  plans  formulated  under  this  tide. 
(b)  Among  other  things,  such  plan  shall — 

(1)  either  establish  a  jury  commission,  or  authorize  the 
clerk  of  die  court,  to  manage  the  jury  selection  process. 
If  the  plan  establishes  a  jury  commission,  the  district  court 
shall  appoint  one  citizen  to  serve  with  the  clerk  of  the 
court  as  the  jury  commission;  Provided,  however.  That  the 
plan  for  the  District  of  Columbia  may  estabbsh  a  jury 
commission  consisting  of  three  citizens.  The  citizen  juiy 
commissioner  shall  not  belong  to  the  same  pobtical  party 
as  the  clerk  serving  with  him.  The  clerk  or  the  jury  commis- 
sion, as  the  case  may  be,  shall  act  under  the  supervision 
and  control  of  the  chief  judge  of  the  district  court  or  such 
odier  judge  of  the  district  court  as  the  plan  may  provide. 
Each  jury  commissioner  shall,  during  his  tenure  in  office, 
reside  in  the  judicial  district  or  division  for  wliich  he  is 
appointed.  Each  citizen  jury  commissioner  shall  receive 
compensation  to  be  fixed  by  the  district  court  plan  at  a 
rate  not  to  exceed  $50  per  day  for  each  day  necessarily 
employed  in  the  performance  of  his  duties,  plas  reimburse- 
ment for  travel,  subsistence,  and  other  necessary  expenses 
incurred  by  him  in  the  performance  of  such  duties.  The 
Judicial  Conference  of  the  United  States  may  establish 
standards  for  allowance  of  travel,  subsistence,  and  other 
necessary  expenses  incurred  by  jury  commissioners. 

(2)  specify  whether  the  names  of  prospective  jurors  shall 
be  selected  from  die  voter  registration  lists  or  the  lists  of 
actual  voters  of  the  political  subdivisions  within  the  district 
or  division.  The  plan  shall  prescribe  some  other  source  or 
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sources  of  names  in  addition  to  voter  lists  where  necessary 
to  foster  the  policy  and  protect  the  rights  secured  by 
sections  1861  and  1862  of  this  title.  The  plan  for  the 
District  of  Columbia  may  require  the  names  of  prospective 
jurors  to  be  selected  from  the  city  directory  rather  than 
from  voter  lists.  The  plans  for  the  districts  of  Puerto  Rico 
and  the  Canal  Zone  may  prescribe  some  other  source  or 
sources  of  names  of  prospective  jurors  in  lieu  of  voter  lists, 
the  use  of  which  shall  be  consistent  with  the  policies 
declared  and  rights  secured  by  sections  1861  and  1862  of 
this  title.  The  plan  for  the  district  of  Massachusetts  may 
require  the  names  of  prospective  jurors  to  be  selected 
from  the  resident  list  provided  for  in  chapter  234A,  Massa- 
chusetts General  Laws,  or  comparable  authority,  rather 
than  from  voter  lists. 

(3)  specify  detailed  procedures  to  be  followed  by  the 
jury  commission  or  clerk  in  selecting  names  from  the 
sources  specified  in  paragraph  (2)  of  this  subsection.  These 
procedures  shall  be  designed  to  ensure  the  random  selec- 
tion of  a  fair  cross  section  of  the  persons  residing  in  the 
community  in  the  district  or  division  wherein  the  court 
convenes.  They  shall  ensure  that  names  of  persons  residing 
in  each  of  the  counties,  parishes,  or  similar  political  subdivi- 
sions within  the  judicial  district  or  division  are  placed  in 
a  master  jury  wheel;  and  shall  ensure  that  each  county, 
parish,  or  similar  political  subdivision  within  the  district 
or  division  is  substantially  proportionally  represented  in 
the  master  jury  wheel  for  that  judicial  district,  division,  or 
combination  of  divisions.  For  the  purposes  of  determining 
proportional  representation  in  tlie  master  jury  wheel,  ei- 
ther the  number  of  actual  voters  at  the  last  general  election 
in  each  county,  parish,  or  similar  political  subdivision,  or 
the  number  of  registered  voters  if  registration  of  voters  is 
uniformly  required  throughout  the  district  or  division,  may 
be  used. 

(4)  provide  for  a  master  jury  wheel  (or  a  device  similar 
in  purpose  and  function)  into  which  the  names  of  those 
randomly  selected  shall  be  placed.  The  plan  shall  fix  a 
minimum  number  of  names  to  be  placed  initially  in  the 
master  jury  wheel,  which  shall  be  at  least  one-half  of  1 
per  centum  of  the  total  number  of  persons  on  the  lists 
used  as  a  source  of  names  for  the  district  or  division;  but 
if  this  number  of  names  is  believed  to  be  cumbersome 
and  unnecessary,  the  plan  may  fix  a  smaller  number  of 
names  to  be  placed  in  the  master  wheel,  but  in  no  event 
less  than  one  thousand.  The  chief  judge  of  the  district 
court,  or  such  other  district  court  judge  as  the  plan  may 
provide,  may  order  additional  names  to  be  placed  in  the 
master  jury  wheel  from  time  to  time  as  necessary.  The 
plan  shall  provide  for  periodic  emptying  and  refilling  of 
the  master  jury  wheel  at  specified  times,  the  interval  for 
which  shall  not  exceed  four  years. 

(5)(A)  except  as  provided  in  subparagraph  (B),  specify 
those  groups  of  persons  or  occupational  classes  whose 
members  shall,  on  individual  request  therefor,  be  excused 
from  jury  service.  Such  groups  or  classes  shall  be  excused 
only  if  the  district  court  finds,  and  the  plan  states,  that 
jury  service  by  such  class  or  group  would  entail  undue 
hardship   or  extreme   inconvenience   to   the   members 


thereof,  and  excuse  of  members  thereof  would  not  be 
inconsistent  with  sections  1861  and  1862  of  tliis  tide. 

(B)  specify  that  volunteer  safety  personnel,  upon  indi- 
vidual request,  shall  be  excused  from  jury  service.  For 
purposes  of  this  subparagraph,  the  term  "volunteer  safety 
personnel"  means  individuals  serving  a  public  agency  (as 
defined  in  section  1203(6)  of  tide  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968)  in  an  official  capacity, 
without  compensation,  as  firefighters  or  members  of  a 
rescue  squad  or  ambulance  crew. 

(6)  specify  that  the  following  persons  are  barred  from 
jury  service  on  the  ground  that  they  are  exempt:  (A)  mem- 
bers in  active  service  in  the  Armed  Forces  of  the  United 
States;  (B)  members  of  the  fire  or  police  departments 
of  any  State,  the  District  of  Columbia,  any  territory  or 
possession  of  the  United  states,  or  any  subdivision  of  a 
State,  die  District  of  Columbia,  or  such  territory  or  posses- 
sion; (C)  public  officers  in  the  executive,  legislative,  or 
judicial  branches  of  the  Government  of  the  United  States, 
or  of  any  State,  the  district  of  Columbia,  any  territory  or 
possession  of  the  United  States,  or  any  subdivision  of  a 
State,  the  District  of  Columbia,  or  such  territory  or  posses- 
sion, who  are  actively  engaged  in  the  performance  of  offi- 
cial duties. 

(7)  fix  the  time  when  the  names  drawn  from  the  qualified 
jury  wheel  shall  be  disclosed  to  parties  and  to  the  public. 
If  the  plan  permits  these  names  to  be  made  public,  it  may 
nevertheless  permit  the  chief  judge  of  the  district  court, 
or  such  other  district  court  judge  as  the  plan  may  provide, 
to  keep  these  names  confidential  in  any  case  where  the 
interests  of  justice  so  require. 

(8)  specify  the  procedures  to  be  followed  by  the  clerk 
or  jury  commission  in  assigning  persons  whose  names  have 
been  drawn  from  the  qualified  jury  wheel  to  grand  and 
petit  jury  panels. 

(c)  The  initial  plan  shall  be  devised  by  each  district 
court  and  transmitted  to  the  reviewing  panel  specified  in 
subsection  (a)  of  this  section  witliin  one  hundred  and 
twenty  days  of  the  date  of  enactment  of  the  Jury  Selection 
and  Service  Act  of  1968.  The  panel  shall  approve  or  direct 
the  modification  of  each  plan  so  submitted  within  sixty 
days  thereafter.  Each  plan  or  modification  made  at  the 
direction  of  the  panel  shall  become  effective  after  approval 
at  such  time  thereafter  as  the  panel  directs,  in  no  event 
to  exceed  ninefy  days  from  the  date  of  approval.  Modifica- 
tions made  at  the  instance  of  the  district  court  under 
subsection  (a)  of  this  section  shall  be  effective  at  such  time 
thereafter  as  the  panel  directs,  in  no  event  to  exceed  ninety 
days  fixjm  the  date  of  modification. 

(d)  State,  local,  and  Federal  officials  having  custody, 
possession,  or  control  of  voter  registration  lists,  lists  of 
actual  voters,  or  other  appropriate  records  shaU  make  such 
lists  and  records  available  to  the  jury  commission  or  clerks 
for  inspection,  reproduction,  and  copying  at  all  reasonable 
times  as  the  commission  or  clerk  may  deem  necessary  and 
proper  for  the  performance  of  duties  under  this  tide.  The 
district  courts  shall  have  jurisdiction  upon  application  by 
the  Attorney  General  of  the  United  States  to  compel  com- 
pliance with  this  subsection  by  appropriate  process. 
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28  use  §  1864.  Drawing  of  names  from  the 
master  jiiry  wheel;  completion  of  juror  qualifi- 
cation form 

(a)  From  time  to  time  as  directed  by  the  district  court, 
the  clerk  or  a  district  judge  shall  publicly  draw  at  random 
from  the  master  jury  wheel  the  names  of  as  many  persons 
as  may  be  required  for  jury  service.  The  clerk  or  jury 
commission  may,  upon  order  of  the  court,  prepare  an 
alphabetical  list  of  the  names  drawn  from  the  master  jury 
wheel.  Any  list  so  prepared  shall  not  be  disclosed  to  any 
person  except  pursuant  to  the  district  court  plan  or  pursu- 
ant to  section  1867  or  1868  of  this  tide.  The  clerk  or  jury 
commission  shall  mail  to  every  person  whose  name  is 
drawn  from  the  master  wheel  a  juror  qualification  form 
accompanied  by  instnictions  to  fill  out  and  return  the  form, 
duly  signed  and  sworn,  to  the  clerk  or  jury  commission  by 
mail  within  ten  days.  If  the  person  is  unable  to  fill  out  the 
form,  another  shall  do  it  for  him,  and  shall  indicate  that 
he  has  done  so  and  the  reason  therefor.  In  any  case  in 
which  it  appears  that  there  is  an  omission,  ambiguity,  or 
error  in  a  form,  the  clerk  or  jury  commission  shall  return 
the  form  witli  instnictions  to  the  person  to  make  such 
additions  or  corrections  as  may  be  necessary  and  to  return 
the  form  to  tlie  clerk  or  juiy  commission  within  ten  days. 
Any  person  who  fails  to  return  a  completed  juror  qualifica- 
tion form  as  instructed  may  be  summoned  by  the  clerk 
or  jury  commission  fortliwith  to  appear  before  the  clerk 
or  jury  commission  to  fill  out  a  juror  qualification  form. 
A  person  summoned  to  appear  because  of  failure  to  return 
a  juror  qualification  form  as  instructed  who  personally 
appears  and  executes  a  juror  qualification  form  before  the 
clerk  or  jury  commission  may,  at  the  discretion  of  the 
district  court,  except  where  his  prior  failure  to  execute  and 
mail  such  form  was  willful,  be  entided  to  receive  for  such 
appearance  die  same  fees  and  travel  allowances  paid  to 
jurors  under  section  1871  of  this  tide.  At  the  time  of  his 
appearance  for  jury  service,  any  person  may  be  required 
to  fill  out  another  juror  qualification  form  in  die  presence 
or  the  jury  commission  of  the  clerk  of  the  court,  at  which 
time,  in  such  cases  as  it  appears  warranted,  the  person 
may  be  questioned,  but  only  with  regard  to  his  responses 
to  questions  contained  on  the  form.  Any  information  thus 
acquired  by  the  clerk  or  jury  commission  may  be  noted 
on  the  juror  qualification  form  and  transmitted  to  die  chief 
judge  or  such  district  court  judge  as  the  plan  may  provide. 

(b)  Any  person  summoned  pursuant  to  subsection  (a) 
of  this  section  who  fails  to  appear  as  directed  shall  be 
ordered  by  the  district  court  forthwith  to  appear  and  show 
cause  for  his  failure  to  comply  with  the  summons.  Any 
person  who  fails  to  appear  pursuant  to  such  order  or 
who  fails  to  show  good  cause  for  noncompliance  with  the 
summons  may  be  fined  not  more  dian  $100  or  imprisoned 
not  more  than  three  days,  or  both.  Any  person  who  wUlfully 
misrepresents  a  material  fact  on  a  juror  qualification  form 
for  the  purpose  of  avoiding  or  securing  service  as  a  juror 
may  be  fined  not  more  than  $100  or  imprisoned  not  more 
than  three  days,  or  both. 


28  use  §  1865.  Qualification  for  jiuy  service 

(a)  The  chief  judge  of  the  district  court,  or  such  other 
district  court  judge  as  the  plan  may  provide,  on  his  initiative 
or  upon  recommendation  of  the  clerk  or  jury  commission 
or  the  clerk  under  supervision  of  the  court  if  the  court's 
jury  selection  plan  so  authorizes,  shall  determine  solely  on 
the  basis  of  information  provided  on  the  juror  qualification 
form  and  other  competent  evidence  whether  a  person  is 
unqualified  for,  or  exempt,  or  to  be  excused  from  jury 
service.  The  clerk  shall  enter  such  determination  in  the 
space  provided  on  the  juror  qualification  form  and  in  any 
alphabetical  list  of  names  drawn  from  the  master  jury 
wheel.  If  a  person  did  not  appear  in  response  to  a  sum- 
mons, such  fact  shall  be  noted  on  said  list. 

(b)  In  making  such  determination  the  chief  judge  of 
the  district  court,  or  such  other  district  court  judge  as  the 
plan  may  provide  or  the  clerk  if  the  court's  jury  selection 
plan  so  provides,  shall  deem  any  person  qualified  to  serve 
on  grand  and  petit  juries  in  the  district  court  unless  he — 

(1)  is  not  a  citizen  of  the  United  States  eighteen  years 
old  who  has  resided  for  a  period  of  one  year  within  the 
judicial  district; 

(2)  is  unable  to  read,  write,  and  understands  the  EngUsh 
language  with  a  degree  of  proficiency  sufficient  to  fill  out 
satisfactorily  the  juror  qualification  form; 

(3)  is  unable  to  speak  the  English  language; 

(4)  is  incapable,  by  reason  of  mental  or  physical  infirmity, 
to  render  satisfactory  jury  service;  or 

(5)  has  a  charge  pending  against  him  for  the  commission 
of,  or  has  been  convicted  in  a  State  or  Federal  court  of 
record  of,  a  crime  punishable  by  imprisonment  for  more 
than  one  year  and  his  civil  rights  have  not  been  restored. 


28  use  §  1866.  Selection  and  summoning  of 
jury  panels 

(a)  The  jury  commission,  or  in  the  absence  thereof  the 
clerk,  shall  maintain  a  qualified  jury  wheel  and  shall  place 
in  such  wheel  names  of  all  persons  drawn  from  the  master 
jury  wheel  who  are  determined  to  be  qualified  as  jurors 
and  nonexempt  or  excused  pursuant  to  the  district  court 
plan.  From  time  to  time,  the  jury  commission  or  the  clerk 
shall  publicly  draw  at  random  from  the  qualified  jury  wheel 
such  number  of  names  of  persons  as  may  be  required 
for  assignment  to  grand  and  petit  jury  panels.  The  jury 
commission  or  the  clerk  shall  prepare  a  separate  list  of 
names  of  persons  assigned  to  each  grand  and  petit  jury 
panel. 

(b)  When  the  court  orders  a  grand  or  petit  jury  to  be 
drawn,  the  clerk  or  jury  commission  or  their  duly  desig- 
nated deputies  shall  issue  summonses  for  die  required 
number  of  jurors. 

Each  person  drawn  for  jury  service  may  be  served  per- 
sonally, or  by  registered,  certified,  or  first-class  mail  ad- 
dressed to  such  person  at  his  usual  residence  or  business 
address. 

If  such  service  is  made  personally,  the  summons  shall 
be  delivered  by  the  clerk  or  the  jury  commission  or  their 
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duly  designated  deputies  to  the  marshal  who  shall  make 
such  service. 

If  such  service  is  made  by  mail,  the  summons  may  be 
served  by  tlie  marshal  or  by  the  clerk,  the  jury  commission 
or  their  duly  designated  deputies,  who  shall  make  affidavit 
of  service  and  shall  attach  thereto  any  receipt  from  the 
addressee  for  a  registered  or  certified  summons. 

(c)  Except  as  provided  in  section  1865  of  this  title  or 
in  any  jury  selection  plan  provision  adopted  pursuant  to 
paragraph  (5)  or  (6)  of  section  1863(b)  of  this  title,  no 
person  or  class  of  persons  shall  be  disqualified,  excluded, 
excused,  or  exempt  from  service  as  jurors;  Provided,  That 
any  person  summoned  for  jury  service  maybe  (1)  excused 
by  the  court,  or  by  the  clerk  under  supervision  of  the  court 
if  the  court's  jury  selection  plan  so  authorizes,  upon  a 
showing  of  undue  hardship  or  extreme  inconvenience,  for 
such  period  as  the  court  deems  necessary,  at  the  conclusion 
of  which  such  person  either  shall  be  summoned  again  for 
jury  service  under  subsections  (b)  and  (c)  of  this  section 
or,  if  the  court's  jury  selection  plan  so  provides,  the  name 
of  such  person  shall  be  reinserted  into  the  qualified  jury 
wheel  for  selection  pursuant  to  subsection  (a)  of  this  sec- 
tion, or  (2)  excluded  by  the  court  on  the  ground  that  such 
person  may  be  unable  to  render  impartial  jury  service  or 
that  his  service  as  a  juror  would  be  likely  to  disrupt  the 
proceedings,  or  (3)  excluded  upon  peremptory  challenge 
as  provided  by  law,  (4)  excluded  pursuant  to  the  procedure 
specified  by  law  up>on  a  challenge  by  any  party  for  good 
cause  shown,  or  (5)  excluded  upon  determination  by  the 
court  that  his  service  as  a  juror  would  be  likely  to  threaten 
the  secrecy  of  the  proceedings,  or  otherwise  adversely 
affect  the  integrity  of  jury  deliberations.  No  person  shall 
be  excluded  under  clause  (5)  of  this  subsection  unless  the 
judge,  in  open  court,  determines  that  such  is  warranted 
and  that  exclusion  of  the  person  will  not  be  inconsistent 
with  sections  1861  and  1862  of  this  title.  The  number  of 
persons  excluded  under  clause  (5)  of  this  subsection  shall 
not  exceed  one  per  centum  of  the  number  of  persons  who 
return  executed  jury  qualification  forms  during  the  period, 
specified  in  the  plan,  between  two  consecutive  fillings  of 
the  master  jury  wheel.  The  names  of  persons  excluded 
under  clause  (5)  of  this  subsection,  together  with  detailed 
explanations  for  the  exclusions,  shall  be  forwarded  immedi- 
ately to  the  judicial  council  of  the  circuit,  which  shaU  have 
the  power  to  make  any  appropriate  order,  prospective  or 
retroactive,  to  redress  any  misapplication  of  clause  (5)  of 
this  subsection,  but  otherwise  exclusions  effectuated  under 
such  clause  shall  not  be  subject  to  challenge  under  the 
provisions  of  this  title.  Any  person  excluded  from  a  particu- 
lar jury  under  clause  (2),  (3),  or  (4)  of  this  subsection  shall 
be  eligible  to  sit  on  another  jury  if  the  basis  for  his  initial 
exclusion  would  not  be  relevant  to  his  ability  to  serve  on 
such  other  jury. 

(d)  Whenever  a  person  is  disqualified,  excused,  exempt, 
or  excluded  from  jury  service,  the  jury  commission  or  clerk 
shall  note  in  the  space  provided  on  his  juror  qualification 
form  or  on  the  juror's  card  drawn  from  the  qualified  jury 
wheel  the  specific  reason  therefor. 

(e)  In  any  two-year  period,  no  person  shall  be  required 


to  (1)  serve  or  attend  court  for  prospective  service  as  a 
petit  juror  for  a  total  of  more  than  thirty  days,  except  when 
necessary  to  complete  service  in  a  particular  case,  or  (2) 
serve  on  more  than  one  grand  jury,  or  (3)  serve  as  both 
a  grand  and  petit  juror. 

(0  When  there  is  an  unanticipated  shortage  of  available 
petit  jurors  drawn  from  the  qualified  jury  wheel,  the  court 
may  require  the  marshal  to  summon  a  sufficient  number 
of  petit  jurors  selected  at  random  from  the  voter  registra- 
tion lists,  lists  of  actual  voters,  or  other  lists  specified  in 
the  plan,  in  a  manner  ordered  by  the  court  consistent  with 
sections  1861  and  1862  of  this  title. 

(g)  Any  person  summoned  for  jury  service  who  fails  to 
appear  as  directed  shall  be  ordered  by  the  district  court 
to  appear  forthwith  and  show  cause  for  his  failure  to  comply 
with  the  summons.  Any  person  who  fails  to  show  good 
cause  for  noncompliance  with  a  summons  may  be  fined 
not  more  than  $100  or  imprisoned  not  more  than  three 
days,  or  both. 


28  use  §  1867.  Challenging  compliance 
>vith  selection  procedures 

(a)  In  criminal  cases,  before  the  voir  dire  examination 
begins,  or  within  seven  days  after  the  defendant  discovered 
or  could  have  discovered,  by  the  exercise  of  diligence,  the 
grounds  therefor,  whichever  is  earlier,  the  defendant  may 
move  to  dismiss  the  indictment  or  stay  the  proceedings 
against  him  on  the  ground  of  substantial  failure  to  comply 
with  the  provisions  of  this  tide  in  selecting  the  grand  or 
petit  jury. 

(b)  In  criminal  cases,  before  the  voir  dire  examination 
begins,  or  within  seven  days  after  the  Attorney  General 
of  the  United  States  discovered  or  could  have  discovered, 
by  the  exercise  of  diligence,  the  grounds  therefor,  which- 
ever is  earlier,  the  Attorney  General  may  move  to  dismiss 
the  indictment  or  stay  the  proceedings  on  the  ground  of 
substantial  failure  to  comply  with  the  provisions  of  this 
tide  in  selecting  the  grand  or  petit  jury. 

(c)  In  civil  cases,  before  the  voir  dire  examination  begins, 
or  within  seven  days  after  the  party  discovered  or  could 
have  discovered,  by  the  exercise  of  diligence,  the  grounds 
therefor,  whichever  is  earlier,  any  party  may  move  to  stay 
the  proceedings  on  the  ground  of  substantial  failure  to 
comply  with  the  provisions  of  this  tide  in  selecting  the 
petit  jury. 

(d)  Upon  motion  filed  under  subsection  (a),  (b),  or  (c) 
of  this  section,  containing  a  sworn  statement  of  facts  which, 
if  true,  would  constitute  a  substantial  failure  to  comply 
with  the  provisions  of  this  tide,  the  moving  party  shall  be 
entided  to  present  in  support  of  such  motion  the  testimony 
of  the  jury  commission  or  clerk,  if  available,  any  relevant 
records  and  papers  not  public  or  otherwise  available  used 
by  the  jury  commissioner  or  clerk,  and  any  other  relevant 
evidence.  If  the  court  determines  that  there  has  been  a 
substantial  failure  to  comply  with  the  provisions  of  this 
tide  in  selecting  the  grand  jury,  the  court  shall  stay  the 
proceedings  pending  the  selection  of  a  grand  jury  in  confor- 
mity with  this  tide  or  dismiss  the  indictment,  whichever 
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is  appropriate.  If  the  court  determines  that  there  has  been 
a  substantial  failure  to  comply  with  the  provisions  of  this 
title  in  selecting  the  petit  jury,  the  court  shall  stay  the 
proceedings  pending  the  selection  of  a  petit  jury  in  confor- 
mity with  tliis  title. 

(e)  The  procedures  prescribed  by  this  section  shall  be 
the  exclusive  means  by  which  a  person  accused  of  a  Federal 
crime,  the  Attorney  General  of  the  United  States  or  a 
party  in  a  civil  case  may  challenge  any  jury  on  tlie  ground 
that  such  jury  was  not  selected  in  conformity  with  tlie 
provisions  of  this  title.  Nothing  in  this  section  shall  preclude 
any  person  or  tlie  United  States  from  pursuing  any  other 
remedy,  civil  or  criminal,  wliich  may  be  available  for  the 
vindication  or  enforcement  of  any  law  prohibiting  discrimi- 
nation on  account  of  race,  color,  religion,  sex,  national 
origin  or  economic  status  in  the  selection  of  persons  for 
service  on  grand  or  petit  juries. 

(0  The  contents  of  records  or  papers  used  by  the  jury 
commission  or  clerk  in  connection  with  the  jury  selection 
process  shall  not  be  disclosed,  except  pursuant  to  the 
district  court  plan  or  as  may  be  necessary  in  the  preparation 
or  presentation  of  a  motion  under  subsection  (a),  (b),  or 
(c)  of  this  section,  until  after  the  master  jury  wheel  has 
been  emptied  and  refilled  pursuant  to  section  1863(b)(4) 
of  this  title  and  all  persons  selected  to  serve  as  jurors 
before  the  master  wheel  was  emptied  have  completed 
such  service.  The  parties  in  a  c-ase  shall  be  allowed  to 
inspect,  reproduce,  and  copy  such  records  or  papers  at  all 
reasonable  times  during  the  preparation  and  pendency  of 
such  a  motion.  Any  person  who  discloses  the  contents  of 
any  record  or  paper  in  violation  of  this  subsection  may  be 
fined  not  more  than  $1,000  or  imprisoned  not  more  than 
one  year,  or  botli. 


28  use  §  1868.  Maintenance  and  inspection 
of  records 

After  the  master  jury  wheel  is  emptied  and  refilled 
pursuant  to  section  1863(b)(4)  of  this  title,  and  after  all 
persons  selected  to  serve  as  jurors  before  the  master  wheel 
was  emptied  have  completed  such  service,  all  records  and 
papers  compiled  and  maintained  by  the  jury  commission 
or  clerk  before  the  m;ister  wheel  was  emptied  shall  be 
preserved  in  the  custody  of  the  clerk  for  four  years  or  for 
such  longer  period  as  may  be  ordered  by  a  court,  and 
shaU  be  available  for  pubbc  inspection  for  the  purpose  of 
determining  the  validity  of  the  selection  of  any  jury. 


28  use  §  1869.  Definitions 

For  purposes  of  this  chapter — 

(a)  "clerk"  and  "clerk  of  the  court"  shall  mean  the  clerk 
of  the  district  court  of  the  United  States,  any  authorized 
deputy  clerk,  and  any  other  person  authorized  by  the  court 
to  assist  the  clerk  in  the  performance  of  hinctions  under 
this  chapter; 

(b)  "chief  judge"  shall  mean  tlie  chief  judge  of  any 
district  court  of  the  United  States; 


(c)  "voter  registration  lists"  shall  mean  the  official  records 
maintained  by  State  or  local  election  officials  of  persons 
registered  to  vote  in  either  the  most  recent  State  or  the 
most  recent  Federal  general  election,  or,  in  the  case  of  a 
State  or  political  subdivision  thereof  that  does  not  require 
registration  as  a  prerequisite  to  voting,  other  official  lists 
of  persons  qualified  to  vote  in  such  election.  The  term 
shall  also  include  die  list  of  eligible  voters  maintained  by 
any  Federal  examiner  pursuant  to  the  Voting  Rights  Act 
of  1965  where  the  names  on  such  list  have  not  been 
included  on  the  official  registration  lists  or  other  official 
lists  maintained  by  the  appropriate  State  or  local  officials. 
With  respect  to  the  districts  of  Guam  and  the  Virgin 
Islands,  "voter  registration  lists"  shall  mean  the  official 
records  maintained  by  territorial  election  officials  of  per- 
sons registered  to  vote  in  the  most  recent  territorial  general 
election; 

(d)  "lists  of  actual  voters"  shall  mean  the  official  lists  of 
persons  actually  voting  in  either  the  most  recent  State  or 
the  most  recent  Federal  general  election; 

(e)  "division"  shall  mean:  (1)  one  or  more  statutory 
divisions  of  a  judicial  district;  or  (2)  in  statutory  divisions 
that  contain  more  than  one  place  of  holding  court,  or  in 
judicial  districts  where  there  are  no  stahitory  divisions, 
such  counties,  parishes,  or  similar  political  subdivisions 
surrounding  the  places  where  court  is  held  as  the  district 
court  plan  shall  determine:  Provided,  That  each  county, 
parish,  or  similar  political  subdivision  shall  be  included  in 
some  such  division; 

(f)  "district  court  of  the  United  States",  "district  court", 
and  "court"  shall  mean  any  district  court  established  by 
chapter  5  of  this  tide,  and  any  court  which  is  created  by 
Act  of  Congress  in  a  territory  and  is  invested  with  any 
jurisdiction  of  a  district  court  established  by  chapter  5  of 
tliis  tide; 

(g)  "jury  wheel"  shall  include  any  device  or  system  simi- 
lar in  purpose  or  fiinction,  such  as  a  properly  programed 
electronic  data  processing  system  or  device; 

(h)  "juror  qualification  for"  shall  mean  a  form  prescribed 
by  the  administrative  Office  of  the  United  States  Courts 
and  approved  by  the  Judicial  Conference  of  the  United 
States,  which  shall  elicit  the  name,  address,  age,  race, 
occupation,  education,  length  of  residence  within  the  judi- 
cial district,  distance  from  residence  to  place  of  holding 
court,  prior  jury  service,  and  citizenship  of  a  potential  juror, 
and  whether  he  should  be  excused  or  exempted  from  jury 
service,  has  any  physical  or  mental  infirmity  impairing  his 
capacity  to  serve  as  juror,  is  able  to  read,  write,  speak,  and 
understand  the  English  language,  has  pending  against  him 
any  charge  for  the  commission  of  a  State  or  Federal  crimi- 
nal offense  punishable  by  imprisonment  for  more  than 
one  year,  or  has  been  convicted  in  any  State  or  Federal 
court  of  record  of  a  crime  punishable  by  imprisonment 
for  more  than  one  year  and  has  not  had  his  civil  rights 
restored.  The  form  shall  request,  but  not  require,  any 
other  information  not  inconsistent  with  the  provisions  of 
diis  title  and  required  by  the  district  court  plan  in  die 
interests  of  the  sound  administration  of  justice.  The  form 
shall  also  elicit  the  sworn  statement  that  his  responses  are 
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true  to  the  best  of  his  knowledge.  Notarization  shall  not 
be  required.  The  form  shall  contain  words  clearly  in- 
forming the  person  that  the  furnishing  of  any  information 
with  respect  to  his  religion,  national  origin,  or  economic 
status  is  not  a  prerequisite  to  his  qualification  for  jury 
service,  that  such  information  need  not  be  furnished  if  the 
person  fmds  it  objectionable  to  do  so,  and  that  informabon 
concerning  race  is  required  solely  to  enforce  nondiscrimi- 
nation in  jury  selection  and  has  no  bearing  on  an  individu- 
al's qualification  for  jury  service. 

(i)  "public  officer"  shall  mean  a  person  who  is  either 
elected  to  public  office  or  who  is  directly  apjxiinted  by  a 
person  elected  to  public  office; 

(j)  "undue  harckhip  or  extreme  incx)nvenience",  as  a 
basis  for  excuse  from  immediate  jury  service  under  section 
1866(c)(1)  of  this  chapter,  shaU  mean  great  distance,  either 
in  miles  or  traveltime,  from  the  place  of  holding  court, 
grave  iUness  in  the  family  or  any  other  emergency  which 
outweighs  in  immediacy  and  urgency  the  obligation  to 
serve  as  a  juror  when  summoned,  or  any  other  factor  which 
the  court  determines  to  constitute  an  undue  hardship  or 
to  create  an  extreme  inconvenience  to  the  juror;  and  in 
addition,  in  situations  where  it  is  anticipated  that  a  trial 
or  grand  jury  proceeding  may  require  more  than  thirty 
days  of  service,  the  court  may  consider,  as  a  further  basis 
for  temporary  excuse,  severe  economic  hardship  to  an 
employer  which  would  result  from  the  absence  of  a  key 
employee  during  the  period  of  such  service; 

(k)  "publicly  draw",  as  referred  to  in  sections  1864  and 
1866  of  tliis  chapter,  shall  mean  a  drawing  which  is  con- 
ducted widiin  the  district  after  reasonable  public  notice 
and  which  is  open  to  tlie  public  at  large  under  the  supervi- 
sion of  the  clerk  or  jury  commission,  except  that  when  a 
drawing  is  made  by  means  of  electronic  data  processing, 
"piiblicly  draw"  shall  mean  a  drawing  which  is  conducted 
at  a  data  processing  center  located  in  or  out  of  the  district, 
after  reasonable  public  notice  given  in  the  district  for  which 
juror  names  are  being  drawn,  and  which  is  open  to  the 
public  at  large  under  such  supervision  of  the  clerk  or  jury 
commission  as  the  Judicial  Conference  of  the  United  States 
shall  by  regulation  require;  and 

(1)  "jury  summons"  shall  mean  a  summons  issued  by  a 
clerk  of  court,  jury  commission,  or  their  duly  designated 
deputies,  containing  either  a  preprinted  or  stamped  seal 
of  court,  and  containing  the  name  of  the  issuing  clerk 
imprinted  in  preprinted,  type,  or  facsimile  manner  on  the 
summons  or  the  envelopes  transmitting  the  summons. 


28  use  §  1870.  ChaUenges 

In  civil  cases,  each  party  shall  be  entitled  to  three  pe- 
remptory  challenge^.  Several  defendants  or  several  plain- 
tifi'ji  IllUy  be  cxjnsidered  as  a  single  party  for  the  purposes 
of  making  challenges,  or  the  court  may  allow  additional 
peremptory  challenges  and  permit  them  to  be  exercised 
separately  or  joindy. 

All  challenges  for  cause  or  favor,  whether  to  the  array 
or  panel  or  to  individual  jurors,  shall  be  determined  by 
the  court. 


28  use  §  1871.  Fees 

(a)  Grand  and  petit  jurors  in  district  courts  appearing 
pursuant  to  this  chapter  shall  be  paid  the  fees  and  allow- 
ances provided  by  this  section.  The  requisite  fees  and 
allowances  shall  be  disbursed  on  the  certificate  of  the  clerk 
of  court  in  accordance  with  the  procedure  established  by 
the  Director  of  the  Administrative  Office  of  the  United 
States  Courts.  Attendance  fees  for  extended  service  under 
subsection  (b)  of  this  section  shall  be  certified  by  the  clerk 
only  upon  the  order  of  a  district  judge. 

(b)(1)  A  juror  shall  be  paid  an  attendance  fee  of  $40 
per  day  for  actual  attendance  at  the  place  of  trial  or  hearing. 
A  juror  shall  also  be  paid  the  attendance  fee  for  the  time 
necessarily  occupied  in  going  to  and  returning  fix)m  such 
place  at  the  beginning  and  end  of  such  service  or  at  any 
time  during  such  service. 

(2)  A  petit  juror  required  to  attend  more  than  thirty 
days  in  hearing  one  case  may  be  paid,  in  the  discretion 
of  the  trial  judge,  an  additional  fee,  not  exceeding  $10 
more  than  the  attendance  fee,  for  each  day  in  excess  of 
thirty  days  on  which  he  is  required  to  hear  such  case. 

(3)  A  grand  juror  required  to  attend  more  than  forty- 
five  days  of  actual  service  may  be  paid,  in  the  discretion 
of  the  district  judge  in  charge  of  the  particular  grand 
jury,  an  additional  fee,  not  exceeding  $10  more  than  the 
attendance  fee,  for  each  day  in  excess  of  forty-five  days 
of  actual  service. 

(4)  A  grand  or  petit  juror  required  to  attend  more  than 
ten  days  of  actual  service  may  be  paid,  in  the  discretion 
of  the  judge,  the  appropriate  fees  at  the  end  of  the  first  ten 
days  and  at  the  end  of  every  ten  days  of  service  thereafter. 

(5)  Certification  of  additional  attendance  fees  may  be 
ordered  by  the  judge  to  be  made  effective  commencing 
on  the  first  day  of  extended  service,  without  reference  to 
the  date  of  such  certification. 

(c)(1)  A  travel  allowance  not  to  exceed  the  maximum 
rate  per  mile  that  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts  has  prescribed  pursuant  to 
section  604(a)(7)  of  this  tide  for  payment  to  supporting 
court  personnel  in  travel  status  using  privately  owned  auto- 
mobiles shall  be  paid  to  each  juror,  regardless  of  the  mode 
of  transportation  actually  employed.  The  prescribed  rate 
shall  be  paid  for  the  distance  necessarily  traveled  to  and 
from  a  juror's  residence  by  the  shortest  practical  route  in 
going  to  and  returning  from  the  place  of  service.  Actual 
mileage  in  hill  at  the  prescribed  rate  is  payable  at  the 
beginning  and  at  the  end  of  a  juror's  term  of  service. 

(2)  The  Director  shall  promulgate  rules  regulating  in- 
terim travel  allowances  to  jurors.  Distances  traveled  to 
and  fi-om  court  should  coincide  with  the  shortest  practical 
route. 

(3)  ToU  charges  for  toll  roads,  bridges,  tunnels,  and 
ferries  shall  be  paid  in  full  to  the  juror  incurring  such 
charges.  In  die  discretion  of  the  court,  reasonable  parking 
fees  may  be  paid  to  the  juror  incurring  such  fees  upon 
presentation  of  a  valid  parking  receipt.  Parking  fees  shall 
not  be  included  in  any  tabulation  of  mileage  cost  aUow- 
ances. 

(4)  Any  juror  who  travels  to  district  court  pursuant  to 
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summons  in  an  area  outside  of  the  contiguous  forty-eight 
States  of  the  United  States  shall  be  paid  the  travel  expenses 
provided  under  this  section,  or  actual  reasonable  transpor- 
tation expenses  subject  to  the  discretion  of  the  distric-t 
judge  or  clerk  of  court  as  circumstances  indicate,  exercising 
due  regard  for  the  mode  of  transportation,  the  availability 
of  alternative  modes,  and  the  shortest  practical  route  be- 
tween residence  and  court. 

(5)  A  grand  juror  who  travels  to  district  court  pursuant 
to  a  summons  may  be  paid  the  travel  expenses  provided 
under  this  section  or,  under  guidelines  established  by  tlie 
Judicial  Conference,  the  actual  reasonable  costs  of  travel 
by  aircraft  when  travel  by  other  means  is  not  feasible  and 
when  certified  by  the  chief  judge  of  the  district  court  in 
which  the  grand  juror  serves. 

(d)(  1 )  A  subsistence  allowance  covering  meals  and  lodg- 
ing of  jurors  shall  be  established  from  time  to  time  by  the 
Director  of  the  Administrative  Office  of  the  United  States 
Courts  pursuant  to  section  604(a)(7)  of  this  title,  except 
that  such  allowance  shall  not  exceed  the  iJlowance  for 
supporting  court  personnel  in  travel  status  in  the  same 
geograpliical  area.  Claims  for  such  allowance  shall  not 
require  itemization. 

(2)  A  subsistence  allowance  shall  be  paid  to  a  juror  when 
an  overnight  stay  is  required  at  the  place  of  holding  court, 
and  for  the  time  necessarily  spent  in  traveling  to  and  (rom 
tlie  plac-e  of  attendance  if  an  overnight  stay  is  required. 

(3)  A  subsistence  allowance  for  jurors  serving  in  district 
courts  outside  of  tlie  contiguous  forty-eight  States  of  die 
United  States  shall  be  allowed  at  a  rate  not  to  exceed  that 
per  diem  allowance  which  Ls  paid  to  supporting  court 
personnel  in  travel  status  in  those  areas  where  the  Director 
of  the  Administrative  Office  of  the  United  States  Courts 
has  prescribed  an  increased  per  diem  fee  pursuant  to 
section  604(a)(7)  of  tliis  Htle. 

(e)  During  any  period  in  which  a  jury  is  ordered  to 
be  kept  together  and  not  to  separate,  the  actual  cost  of 
subsistence  shall  be  paid  upon  the  order  of  the  court  in  lieu 
of  the  subsistence  allowanc-es  payable  under  subsection  (d) 
of  this  section.  Such  allowance  for  the  jurors  ordered  to 
be  kept  separate  or  sequestered  shall  include  the  cost  of 
meals,  lodging,  and  other  expenditures  ordered  in  the 
discretion  of  the  ctiurt  for  their  convenience  and  comfort. 

(f)  A  juror  who  must  necessarily  use  public  transporta- 
tion in  traveling  to  and  from  court,  the  full  cost  of  which 
is  not  met  by  the  transportation  expenses  allowable  under 
subsection  (c)  of  tliis  section  on  account  of  the  short  dis- 
tance traveled  in  miles,  may  be  paid,  in  the  discretion  of 
the  court,  tlie  actual  reasonable  expense  of  such  public 
transportation,  pursuant  to  the  methods  of  payment  pro- 
vided by  this  section.  Jurors  who  are  required  to  remain 
at  the  court  beyond  the  normal  business  closing  hour  for 
deliberation  or  for  any  other  reason  may  be  transported 
to  their  homes,  or  to  temporary  lodgings  where  such  lodg- 
ings are  ordered  by  the  court,  in  a  manner  directed  by  the 
clerk  and  paid  from  funds  authorized  under  this  section. 

(g)  The  Director  of  the  Administrative  Office  of  the 
United  States  Courts  shall  promulgate  such  regulations  as 
may  be  necessary  to  carry  out  his  authority  under  this 
section. 


28  use  §  1872.  Issues  of  fact  in  Supreme 
eourt 

In  aE  original  actions  at  law  in  the  Supreme  Court 
against  citizens  of  the  United  States,  issues  of  fact  shall 
be  tried  by  a  jury. 


28  use  §  1875.  Protection  of  jurors' employ- 
ment 

(a)  No  employer  shall  discharge,  tlireaten  to  discharge, 
intimidate,  or  coerce  any  permanent  employee  by  reason 
of  such  employee's  jury  service,  or  the  attendance  or  sched- 
uled attendance  in  connection  with  such  service,  in  any 
court  of  the  United  States. 

(b)  Any  employer  who  violates  the  provisions  of  tliis 
section — 

(1)  shall  be  liable  for  damages  for  any  loss  of  wages  or 
other  lienefits  suffered  by  an  employee  by  reason  of  such 
violation; 

(2)  may  be  enjoined  from  fiirther  violations  of  this  sec- 
tion and  ordered  to  provide  other  appropriate  relief,  in- 
cluding but  not  limited  to  the  reinstatement  of  any  em- 
ployee discharged  by  reason  of  his  jury  service;  and 

(3)  shall  be  subject  to  a  civil  penalty  of  not  more  dian 
$1,000  for  each  violation  as  to  each  employee. 

(c)  Any  individual  who  is  reinstated  to  a  position  of 
employment  in  accordance  with  the  provisions  of  this  sec- 
tion shall  be  considered  as  having  been  on  furlough  or 
leave  of  absence  during  his  period  of  jury  service,  shall  be 
reinstated  to  his  position  of  employment  witliout  loss  of 
seniority,  and  shall  be  entided  to  participate  in  insurance 
or  odier  benefits  offered  by  the  employer  pursuant  to 
established  rules  and  practices  relating  to  employees  on 
furlough  or  leave  of  absence  in  effect  witli  the  employer 
at  the  time  such  individual  entered  upon  jury  service. 

(d)(1)  An  individual  claiming  that  his  employer  has  vio- 
lated the  provisions  of  this  section  may  make  application 
to  the  district  court  for  die  district  in  wliicli  such  employer 
maintains  a  place  of  business  and  the  court  shall,  upon 
finding  probable  merit  in  such  claim,  appoint  counsel  to 
represent  such  individual  in  any  action  in  the  district  court 
necessary  to  the  resolution  of  such  claim.  Such  counsel 
shall  be  compensated  and  necessary  expenses  repaid  to 
the  extent  provided  by  section  3006A  of  tide  18,  United 
States  Code. 

(2)  Li  any  action  or  proc«eding  under  this  section,  the 
court  may  award  a  prevailing  employee  who  brings  such 
action  by  retained  counsel  a  reasonable  attorney's  fee  as 
part  of  the  costs.  The  court  may  tax  a  defendant  employer, 
as  costs  payable  to  the  court,  the  attorney  fees  and  expenses 
incurred  on  behalf  of  a  prevailing  employee,  where  such 
costs  were  expended  by  die  court  pursuant  to  paragraph 
(1)  of  this  subsection.  The  court  may  award  a  prevailing 
employer  a  reasonable  attorney's  fee  as  part  of  the  c-osts 
only  if  the  court  finds  diat  the  action  is  frivolous,  vexatious, 
or  brought  in  bad  faidi. 
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28  use  §    1916 


28  use  §  1915.  Proceedings  in  forma  pau- 
peris 

(a)(1)  Subject  to  subsection  (b),  any  court  of  the  United 
States  may  authorize  the  commencement,  prosecution  or 
defense  of  any  suit,  action  or  proceeding,  civil  or  criminal, 
or  appeal  therein,  without  prepayment  of  fees  or  security 
therefor,  by  a  person  who  submits  an  affidavit  that  includes 
a  statement  of  all  assets  such  prisoner  possesses  that  tlie 
person  is  unable  to  pay  such  fees  or  give  security  therefor. 
Such  affidavit  shall  state  the  nature  of  the  action,  defense 
or  appeal  and  affiant's  belief  that  the  person  is  entitled  to 
redress. 

(2)  A  prisoner  seeking  to  bring  a  civil  action  or  appeal 
a  judgment  in  civil  action  or  proceeding  without  pre- 
payment of  fees  or  security  therefor,  in  addition  to  fiLng 
the  affidavit  filed  under  paragraph  (1),  shall  submit  a  certi- 
fied copy  of  the  trust  fund  account  statement  (or  institu- 
tional equivalent)  for  the  prisoner  for  the  6-month  period 
immediately  preceding  the  filing  of  the  complaint  or  notice 
of  appeal,  obtained  from  the  appropriate  official  of  each 
prison  at  which  the  prisoner  is  or  was  confined. 

(3)  An  appeal  may  not  be  taken  in  forma  pauperis  if 
the  trial  court  certifies  in  writing  that  it  is  not  taken  in 
good  faith. 

(b)  (1)  Notwithstanding  subsection  (a),  if  a  prisoner 
brings  a  civil  action  or  files  an  appeal  in  forma  pauperis, 
the  prisoner  shall  be  required  to  pay  the  hill  amount  of 
a  filing  fee.  The  court  shall  assess  and,  when  ftinds  exist, 
collect,  as  a  partial  payment  of  any  court  fees  required  by 
law,  an  initial  partiaJ  filing  fee  of  20  percent  of  the  greater 
of— 

(A)  the  average  monthly  deposits  to  the  prisoner's 
account;  or 

(B)  the  averse  monthly  balance  in  the  prisoner's 
account  for  the  6-month  period  immediately  preceding 
the  filing  of  the  complaint  or  notice  of  appeal. 

(2)  After  payment  of  the  initial  partial  filing  fee,  the 
prisoner  shall  be  required  to  make  monthly  payments  of 
20  percent  of  the  preceding  month's  income  credited  to 
the  prisoner's  account.  The  agency  having  custody  of  the 
prisoner  shall  forward  payments  from  the  prisoner's  ac- 
count to  the  clerk  of  the  court  each  time  the  amount  in 
the  account  exceeds  $10  until  the  filing  fees  are  paid. 

(3)  In  no  event  shall  the  filing  fee  collected  exceed  the 
amount  of  fees  permitted  by  statute  for  the  commence- 
ment of  a  civil  action  or  an  appeal  of  civil  action  or  criminal 
judgment. 

(4)  In  no  event  shall  a  prisoner  be  prohibited  from 
bringing  a  civil  action  or  appealing  a  civil  or  criminal  judg- 
ment for  the  reason  that  the  prisoner  has  no  assets  and 
no  means  by  which  to  pay  the  initial  partial  filing  fee. 

(c)  Upon  the  filing  of  an  affidavit  in  accordance  with 
subsections  (a)  and  (b)  and  the  prepayment  of  any  partial 
filing  fee  as  may  be  required  under  subsection  (b),  the 
court  may  direct  payment  by  the  United  States  of  the 
expenses  of  (1)  printing  the  record  on  appeal  in  any  civil 
or  criminal  case,  if  such  printing  is  required  by  the  appellate 
court;  (2)  preparing  a  transcript  of  proceedings  before  a 


United  States  magistrate  in  any  civil  or  criminal  case,  if 
such  transcript  is  required  by  the  district  court,  in  the  case 
of  proceedings  conducted  under  section  636(b)  of  diis  title 
or  under  section  3401(b)  of  tide  18,  United  States  Code; 
and  (3)  printing  the  record  on  appeal  if  such  printing  is 
required  by  the  appellate  court,  in  the  case  of  proceedings 
conduc-ted  pursuant  to  section  636(c)  of  this  title.  Such 
expenses  shall  be  paid  when  authorized  by  tlie  Director 
of  the  Administrative  Office  of  the  United  States  Courts. 

(d)  The  officers  of  the  court  shall  issue  and  serve  all 
process,  and  perform  all  duties  in  such  cases.  Witnesses 
shall  attend  as  in  other  cases,  and  the  same  remedies  shaE 
be  available  as  are  provided  for  by  law  in  other  cases. 

(e)  (1)  The  court  may  request  an  attorney  to  represent 
any  person  unable  to  afford  counsel. 

(2)  Notwithstanding  any  filing  fee,  or  any  portion 
thereof,  that  may  have  been  paid,  the  court  shall  dismiss 
the  case  at  any  time  if  the  court  determines  that — 

(A)  the  allegation  of  poverty  is  untrue;  or 

(B)  the  action  or  appeal — 

(i)  is  frivolous  or  malicious; 

(ii)  fails  to  state  a  claim  on  which  relief  may  be 

granted;  or 

(iii)  seeks  monetary  relief  against  a  defendant  who 

is  immune  from  such  relief 

(f)  (1)  Judgment  may  be  rendered  for  costs  at  the  conclu- 
sion of  the  suit  or  action  as  in  other  proceedings,  but  the 
United  States  shall  not  be  liable  for  any  of  the  costs  thus 
incurred.  If  the  United  States  has  paid  the  cost  of  a  steno- 
graphic transcript  or  printed  record  for  the  prevailing  party, 
the  same  shall  be  taxed  in  favor  of  the  United  States. 

(2)  (A)  If  the  judgment  against  a  prisoner  includes  the 
payment  of  costs  under  this  subsection,  the  prisoner  shall 
be  required  to  pay  the  full  amount  of  the  costs  ordered. 

(B)  The  prisoner  shall  be  required  to  make  payments 
for  costs  under  this  subsection  in  the  same  manner  as  is 
provided  for  filing  fees  under  subsection  (a)(2). 

(C)  In  no  event  shall  die  costs  collected  exceed  the 
amount  of  the  costs  ordered  by  the  court. 

(g)  In  no  event  shall  a  prisoner  bring  a  civil  action  or 
appeal  a  judgment  in  civil  action  or  proceeding  under  this 
section  if  the  prisoner  has,  on  3  or  more  prior  occasions, 
while  incarcerated  or  detained  in  any  facibty,  brought  an 
action  or  appeal  in  a  court  of  the  United  States  that  was 
dismissed  on  the  grounds  that  it  is  frivolous,  malicious,  or 
fails  to  state  a  claim  upon  which  relief  may  be  granted, 
unless  the  prisoner  is  under  imminent  danger  of  serious 
physical  injury. 

(h)  As  used  in  this  section,  the  term  "prisoner"  means 
any  person  incarcerated  or  detained  in  any  facility  who  is 
accused  of,  convicted  of,  sentenced  for,  or  adjudicated 
delinquent  for,  violations  of  criminal  law  or  the  terms 
and  conditions  of  parole,  probation,  pretrial  release,  or 
diversionary  program. 


28  use  §  1916.  Seamen's  suit 

In  all  courts  of  the  United  States,  seamen  may  institute 
and  prosecute  suits  and  appeals  in  their  own  names  and 


28  use  §    1919 
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for  their  own  benefit  for  wages  or  salvage  or  the  enforce- 
ment of  laws  enacted  for  their  health  or  safety  without 
prepaying  fees  or  costs  or  furnishing  security  therefor. 

28  use  §1919.  Dismissal  for  lack  of  jurisdic- 
tion 

Whenever  any  action  or  suit  is  dismissed  in  any  district 
court,  the  Court  of  International  Trade,  or  tlie  Court  of 
Federal  Claims  for  want  of  jurisdiction,  such  court  may 
order  the  payment  of  just  costs. 


28  use  §  1920.  Taxation  of  costs 

A  judge  or  clerk  of  any  court  of  the  United  States  may 
tax  as  costs  the  following: 

(1)  Fees  of  the  clerk  and  marshal; 

(2)  Fees  ef  the  court  j:eportef-for  all  or  any  part  of  the 
stenographic  transcript  necessarily  obtained  for  use  in  the 
case; 

(3)  Fees  and  dishutsements^ibp-printiag^nd  witnesses; 

(4)  Fees  lor  exemplification  and  copies  of  papers  neces- 
sarily obtained  for  use  in  the  case;  ' 

(5)  Docket  fees  under  section  1923  o£  this  tide; 

(6)  Compensation  of  court  appointed  experts,  compen- 
sation of  interpreters,  and  salaries,  fees,  expenses,  and  c-osts 
of  special  interpretation  services  under  section  1828  of 
diis  title. 

A  bill  of  costs  shall  be  filed  in  the  case  and,  upon 
allowance,  included  in  the  judgment  or  de«ree. 


28  use  §  1927.  eounsel's  liability  for  exces- 
sive costs 

Any  attorney  or  other  person  admitted  to  conduct  cases 
in  any  court  of  the  United  States  or  any  Territory  thereof 
who  so  multiplies  the  proceedings  in  any  case  unreasonably 
and  vexatiously  may  be  required  by  the  court  to  satisfy 
personally  the  excess  costs,  expenses,  and  attorneys'  fees 
reasonably  incurred  because  of  such  conduct. 


28  use  §  1963.  Registration  of  judgments^ 
for  enforcement  in  other  districts 

A  judgment  in  an  action  for  the  recovery  of  money  or 
property  entered  in  any  court  of  appeals,  district  court, 
bankruptcy  court,  or  in  the  Court  of  International  Trade 
may  be  registered  by  filing  a  certified  copy  of  the  judgment 
in  anyether  district  or,  widi  respect  to  the  i^ourt  of  Inienia- 
tionai  Trade,  in  any  judicial  district,  when  the  judgment 
has  become  final  by  appeal  or  expirationjjf  the  time  for 


A  certified  copy  of  the  satisfaction  of  any  judgment  in 
whole  or  in  part  may  be  registered  in  like  manner  in  any 
district  in  which  the  judgment  is  a  lien. 

The  procedure  prescribed  under  this  section  is  in  addi- 
tion to  odier  procedures  provided  by  law  for  the  enforce- 
ment of  judgments. 


28  use  §  2071.  Rule-making  power  gener- 
aUy  .^ 

(a)  The;  Supreme  Court-'and  all  courts  established  by 
Act  of  Congress  rnay  irom  time  to  time  prescribe  rules 
forTRe~conduct  of  their  business.  Such  rules  shaU  be 
consistent  with  Acts  ofCongress  and  niles  of  practiceand 
procediire  prescribed  under  section  2072  of  this  tide. 

(b)  Any  rule  prescribed  by  a  court,  other  than  the  Su- 
preme Court,  under  subsection  (a)  shall  be  prescribed 
only  after  giving  appropriate  public  notice  and  an  opportu- 
nity for  comment.  Such  rule  shall  take  effect  upon"  the 
date  specified  by  the  prescribing  court  and  shall  have  such 
effect  on  pending  proceedings  as  the  prescribing  court 
may  order.  _,- —  — 

(c)(1)  A  rule  of  a  district  court  prescribed  under  subsec- 
tion (a)  shall  remain  in  effect  unless  modified  or  abrogated 
by  the  judicial  council  of  the  relevant  circuit. 

(2rAny  other  rule  prescribed  by  a  court  other  than  the 
Supreme  Court  under  subsection  (a)  shall  remain  in  effect 
unless  modified  or  abrogated  by  the  Judicial  Conference. 

(d)  Copies  of  rules  prescribed  under  subsection  (a)  by 
a  district  court  shall  be  furnished  to  the  judicial  council, 
and  copies  of  all  rules  prescribed  by  a  court  otherjhan 
die  Supreme  Court  under  subsection  (a)  shall  bejiimished 
to  the  Director  of  the  Administrative  Office  of  the  United 
States  Courts  and  made  available  to  die  public. 

(e)  If  die  prescribing  court  determines  diat  there  is  an 
immediate  iictd  for  a  rule,  such  court  may  proceed  under 
this  section  widiout  public  notice  and  opportunity  for  com- 
ment, but  sucli,court  shall  prompdy  thereafter  afford  such 
notice  and  opportunity  for  comment. 

(0  No  rule  may  be  prescribed  by  a  district  court  other 
than  under  this  sectibii. 


28  use  §  2072.   Rules  of  procedure  and  evi- 
dence; power  to  prescribe 

(a)  The  Supreme  Court  shall  have  the  power  to  pre- 
scribe general  rules  of  practice  and  procedure  aijdjiilei. 
of  evidence  "for  cases  in  the  Umted  States  district  courts 
(incIu3ing~proceedings  before  magistrates  thereof)  and 
courts  of  appeals. 


appeal "oTwheiTTSraered  by  the  coiIrTthat  entered  die    1      (bTSuch  mles  shall  not  abridge,  enlarge  or  modify  any 
judgment  for  good  cause  shown.  Such  a  judgment  entered     \  substantive  right.  All  laws  in  conflict  widi  such  rules  shall 


in  favor  of  the  United  States  may  be  so  registered  any 
time  after  judgment  is  entered.  A  judgment  so  registered 
shall  have  the  same  effect  as  a  judgment  of  the  district 
court  of  thejlistrict^here^gistered  and  may  be  enforced 
in  like  manner. 


pe  of  no  fiirther  force  or  effect  after  such  rules  have  taken 

feffect. 

I   (c)  Such  rules  may  define  when  a  ruling  of  a  district 

court  is  final  for  the  purposes  ot  appeal  imder  section 

1291  of  this  tide. 
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28  use  §  2073.  Rules  of  procedure  and  evi- 
dence; method  of  prescribing 

(a)(1)  The  Judicial  Conference  shall  prescribe  and  pub- 
lish the  procedures  for  the  consideration  of  proposed  rules 
underthis  section. 

(2)  Tlie  Judicial  Conference  may  authorize  the  appoint- 
ment of  committees  to  assist  the  Conference  by  recom- 
mending rules  to  be  prescribed  under  sections  2072  and 
2075  of  this  title.  Each  such  committee  shall  consist  of 
members  of  the  bench  and  the  professional  bar,  and  trial 
and  appellate  judges. 

(b)  The  Judicial  Conference  shall  authorize  the  appoint- 
ment of  a  standing  committee  on  rules  of  practice,  proce- 
dure, and  evidence  under  subsection  (a)  of  this  section. 
Such  standing  committee  shall  review  each  recommenda- 
tion of  any  other  committees  so  appointed  and  recommend 
to  the  Judicial  Conference  rules  of  practice,  procedure, 
and  evidence  and  such  changes  in  rules  proposed  by  a 
committee  appointed  under  subsection  (a)(2)  of  this  sec- 
tion as  may  be  necessary  to  maintain  consistency  and 
otherwise  promote  the  interest  of  justice. 

(c)(1)  Each  meeting  for  the  transaction  of  business  un- 
der this  chapter  by  any  committee  appointed  under  this 
section  shaD  be  open  to  the  public,  except  when  the  com- 
mittee so  meeting,  fn  open  session  and  with  a  majority 
present,  determines  that  it  is  in  the  public  interest  that  all 
or  part  of  the  remainder  of  the  meeting  on  that  day  shall 
be  closed  to  the  public,  and  states  the  reason  for  so  closing 
the  meeting.  Minutes  of  each  meeting  for  the  transaction 
of  business  under  this  chapter  shall  be  maintained  by  tlie 
committee  and  made  available  to  the  public,  except  that 
any  portion  of  such  minutes,  relating  to  a  closed  meeting 
and  made  available  to  the  public,  may  contain  such  dele- 
tions as  may  be  necessary  to  avoid  frustrating  the  purposes 
of  closing  the  meeting. 

(2)  Any  meeting  for  the  transaction  of  business  under 
this  chapter,  by  a  committee  appointed  under  this  section, 
shall  be  preceded  by  sufficient  notice  to  enable  all  inter- 
ested persons  to  attend. 

(d)  In  making  a  recommendation  under  this  section 
or  under  section  2072  or  2075,  the  body  making  that 
recommendation  shall  provide  a  proposed  rule,  an  explana- 
tory note  on  the  rule,  and  a  written  report  explaining  the 
body's  ^ction,  including  any  minority  or  other  separate 
views. 

(eTFailure  to  comply  with  this  section  does  not  invalidate 
a  rule  prescribed  under  section  2072  or  2075  of  this  tide. 


28  use  §  2074.  Rules  of  procedure  and  evi- 
dence; submission  to  eongress;  effective  date 

(a)  The^upreme  Court  shall  transmit  to  the  Congress 
not  later  thanMay  1  of  the  year  in  which  a  rule  prescribed 
under  section  2072  is  to  become  effective  a  copy  of  the 
proposed  rule.  Such  rule  shall  take  effect  no  earlier  than 
December  1  of  the  year  in  which  such  rule  is  so  transmitted 
unless  otherwise  provided  by  law.  The  Supreme  Court 
may  fix  the  extent  such  rule  shall  apply  to  proceedings 


then  pending,  except  that  the  Supreme  Court  shall  not 
require  the  application  of  such  rule  to  ftirther  proceedings 
then  pending  to  the  extent  that,  in  the  opinion  of  the  court 
in  which  such  proceedings  are  pending,  the  application  of 
such  nile  in  such  proceedings  would  not  be  feasible  or 
would  work  injustice,  in  which  event  tlie  former  rule  ap- 
plies. 

(b)  Any  such  rule  creating,  abolishing,  or  modifying  an 
evidentiary  privilege  shall  have  no  force  or  effect  unless 
applwe3^y_^ci-o£iiai£ress 


28  use  §  2075.  Bankruptcy  rules 

The  Supreme  Court  shall  have  the  power  to  prescribe 
by  general  rules,  the  forms  of  process,  writs,  pleadings, 
and  motions,  and  the  practice  and  procedure  in  cases 
under  title  11. 

Such  rules  shall  not  abridge,  enlarge,  or  modify  any 
substantive  right. 

The  Supreme  Court  shall  transmit  to  Congress  not  later 
than  May  1  of  the  year  in  which  a  rule  prescribed  under 
this  section  is  to  become  effective  a  copy  of  the  proposed 
rule.  The  rule  shall  take  effect  no  earlier  than  December 
1  of  the  year  in  which  it  is  transmitted  to  Congress  unless 
otherwise  provided  by  law. 


28  use  §  2077.  Publication  of  rules;  advisory 
committees 

(a)  The  rules  for  the  conduct  of  die  business  of  each 
court  of  appeals,  including  the  operating  procedures  of 
such  court,  shall  be  published.  Each  court  of  appeals  shall 
print  or  cause  to  be  printed  necessary  copies  of  the  rules. 
The  Judicial  Conference  shall  prescribe  the  fees  for  sales 
of  copies  under  section  1913  of  this  title,  but  the  Judicial 
Conference  may  provide  for  free  distribution  of  copies  to 
members  of  the  bar  of  each  court  and  to  other  interested 
persons. 

(b)  Each  court,  except  the  Supreme  Court,  that  is  au- 
thorized to  prescribe  rules  of  the  conduct  of  such  court's 
business  under  section  2071  of  this  tide  shall  appoint  an 
advisory  committee  for  the  study  of  the  rules  of  practice 
and  internal  operating  procedures  of  such  court  and,  in 
the  case  of  an  advisory  committee  appointed  by  a  court 
of  appeals,  of  the  rules  of  the  judicial  council  of  the  circuit. 
The  advisory  committee  shall  make  recommendations  to 
the  court  concerning  such  rules  and  procedures.  Members 
of  the  committee  shall  serve  without  compensation,  but 
the  Director  may  pay  travel  and  transportation  ejqienses 
in  accordance  with  section  5703  of  tide  5. 


28  use  §  2111.  Harmless  error 

On  the  hearing  of  any  appeal  or  writ  of  certiorari  in 
any  case,  the  court  shall  give  judgment  ,ifter  an  rxiunination 
of  thg  record  without  regard  to  t-rrors  ur  ildfcts  wKTch 
do  not  affect  the  substantial  rights  of  the  parties'. 


28  use  §   2201 
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order,  unless  previously  revoked  by  the  district  judge,  shall 
remain  in  force  only  until  the  hearing  and  determination 
by  the  district  court  of  three  judges  of  an  application  for 
a  preliminary  injunction.  A  single  judge  shall  not  appoint 
a  master,  or  order  a  reference,  or  hear  and  determine  any 
application  for  a  preliminary  or  pennanent  injunction  or 
motion  to  vacate  such  an  injunction,  or  enter  judgment 
on  the  merits.  Any  action  of  a  single  judge  may  be  reviewed 
by  the  full  court  at  any  time  before  final  judgment. 


2S  use  §  2201.  Creation  of  remedy 

(a)  nra"^se-«f«:tnal'controversy  within  its  jurisdiction, 
except  with  respect  to  Federal  taxes  otlier  than  actions 
brought  under  section  7428  of  the  Internal  Revenue  Code 
of  1986,  a  proceeding  under  section  505  or  1146  of  title 
11,  or  in  any  civil  action  involving  an  antidumping  or 
countervailing  duty  proceeding  regarding  a  class  or  kind 
of  merchandise  of  a  free  trade  area  countty  (as  defined 
in  section  516A(f)(10)  of  the  Tariff  Act  of  1930),  as  deter- 
I  mined  by  the  administering  authority,  any  court  of  the 
United  States,  upon  the  filing  of  an  appropriate  pleading, 
may  declare  the  rights  and  other  Ipgal  relnHnnc  nf  ^[t^^ 
intecested-parfy  seeking  such  declaratjon-,  wheth^rj^rjioL 
further  relief  is  or  could  be  sought.  Any  suclTdeclaration 
shall  have  ther  foree_anfl_e0epr  nf  a  finjiljiid(rment  or 
decree  and  shall  be  reviewable  as  such.  _  _       .  _      .  . 

(BTForTiniitations  oiTacGonTKought  with  respect  to  J  ceeding  in  any  State  or  United  States  court  affecting  the 
drug  patents  see  section  505  or  512  of  tlie  Federal  Fo<xl^  property,  instrument  or  obligation  involved  in  tJie  inter- 
Drug,  and  Cosmetic  Act.  ^ 


28  use  §  2361.  Process  and  procedure 

In  any  civil  action  of  interpleader  or  in  the  nature  of 

interpleader  under  section  1335  of  this  title,  a  district  court 

may  issue  its  process  for  all  claimants  and  enter  its  order 

.jvrestraining  them  from  instituting  or  prosecuting  any  pro- 


28  use  §  2283.  Stay  of  State  court  proceed- 
ings 

A  court  of  the  United  States  may  not  grant  an  injunction 
to  stay  proceedings  in  a  State  court  except  as  expressly 
authorized  by  Act  of  Congress,  or  where  necessary  in  aid 
of  its  jurisdiction,  or  to  protect  or  effectuate  its  judgments. 


28  use  §  2284.  Three-judge  court;  when  re- 
quired; composition;  procedure 

(a)  A  district  court  of  three  judges  shall  be  convened 
when  otherwise  required  by  Act  of  Congress,  or  when 
an  action  is  filed  challenging  the  constitutionality  of  the 
apportionment  of  congressional  districts  or  the  apportion- 
ment of  any  statewide  legislative  body. 

(b)  In  any  action  required  to  be  heard  and  determined 
by  a  district  court  of  three  judges  under  subsection  (a)  of 
this  section,  the  composition  and  procedure  of  the  court 
shall  be  as  follows: 

(1)  Upon  tlie  filing  of  a  request  for  tliree  judges,  the 
judge  to  whom  the  request  is  presented  shall,  unless  he 
determines  that  tliree  judges  are  not  required,  immediately 
notify  the  chief  judge  of  the  circuit,  who  shall  designate 
two  other  judges,  at  least  one  of  whom  shall  be  a  circuit 
judge.  The  judges  so  designated,  and  the  judge  to  whom 
the  request  was  presented,  shall  serve  as  members  of  the 
court  to  hear  and  determine  the  action  or  proceeding. 

(2)  If  the  action  is  against  a  State,  or  officer  or  agency 
thereof,  at  least  five  days'  notice  of  hearing  of  the  action 
shall  be  given  by  registered  or  certified  mail  to  the  Gover- 
nor and  attorney  general  of  the  State. 

(3)  A  single  judge  may  conduct  all  proceedings  except 
the  trial,  and  enter  all  orders  permitted  by  the  rules  of 
civil  procedure  except  as  provided  in  this  subsection.  He 
may  grant  a  temporary  restraining  order  on  a  specific 
finding,  based  on  evidence  submitted,  that  specified  irrepa- 
rable damage  will  result  if  the  order  is  not  granted,  which 


pleader  action  until  further  order  of  the  court.  Such  process 
and  order  shall  be  returnable  at  such  time  as  the  court  or 
judge  thereof  directs,  and  shall  be  addressed  to  and  served 
by  the  United  States  marshals  for  the  respective  districts 
where  the  claimants  reside  or  may  be  found. 

Such  district  court  shall  hear  and  determine  the  case, 
and  may  discharge  the  plaintiff  from  further  liability,  make 
the  injunction  permanent,  and  make  all  appropriate  orders 
to  enforce  its  judgment. 

28  use  §  2403.  Intervention  by  United 
States  or  a  State;  constitutional  question 

(a)  In  any  action,  suit  or  proceeding  in  a  court  of  the 
United  States  to  which  the  United  States  or  any  agency, 
officer  or  employee  thereof  is  not  a  party,  wherein  die 
constitutionahty  of  any  Act  of  Congress  affecting  the  public 
interest  is  drawn  in  question,  the  court  shall  certify  such 
fact  to  the  Attorney  General,  and  shall  permit  the  United 
States  to  intervene  for  presentation  of  evidence,  if  evidence 
is  otherwise  admissible  in  the  case,  and  for  argument  on 
the  question  of  constitutionality.  The  United  States  shall, 
subject  to  the  applicable  provisions  of  law,  have  all  the 
rights  of  a  party  and  be  subject  to  all  liabilities  of  a  party 
as  to  court  costs  to  die  extent  necessary  for  a  proper 
presentation  of  the  facts  and  law  relating  to  the  question 
of  constitutionality. 

(b)  In  any  action,  suit,  or  proceeding  in  a  court  of  the 
United  States  to  which  a  State  or  any  agency,  officer,  or 
employee  thereof  is  not  a  party,  wherein  the  constitutional- 
ity of  any  statute  of  that  State  affecting  the  public  interest 
is  drawn  in  question,  the  court  shall  certify  such  fact  to 
the  attorney  general  of  the  State,  and  shall  permit  the 
State  to  intervene  for  presentation  of  evidence,  if  evidence 
is  otherwise  admissible  in  the  case,  and  for  ai^iment  on 
the  question  of  constitutionality.  The  State  shall,  subject 
to  the  applicable  provisions  of  law,  have  all  the  rights  of 
a  party  and  be  subject  to  all  liabilities  of  a  party  as  to  court 
costs  to  the  extent  necessary  for  a  proper  presentation  of 
the  facts  and  law  relating  to  the  question  of  constitution- 
ality. 
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42  use  §  1981.  Equal  rights  under  the  law 

(a)  All  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  State  and  Territory 
to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  the  full  and  equal  benefit  of  aU  laws  and 
proceedings  for  the  security  of  persons  and  property  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses,  and  exactions 
of  every  land,  and  to  no  other. 

(b)  For  purposes  of  this  section,  the  term  "make  and 
enforce  contracts"  includes  the  making,  performance, 
modification,  and  termination  of  contracts,  and  the  enjoy- 
ment of  all  benefits,  privileges,  terms,  and  conditions  of 
the  contractual  relationship. 

(c)  The  rights  protected  by  this  section  are  protected 
against  impairment  by  nongovernmental  discrimination 
and  impainnent  under  color  of  State  law. 


42  use  §  1983.  eivil  action  for  deprivation 
of  rights 

Every  person  who,  under  color  of  any  statute,  ordinance, 
regulation,  custom,  or  usage,  of  any  State  or  Territory  or 
the  District  of  Columbia,  subjects,  or  causes  to  be  sub- 
jected, any  citizen  of  tlie  United  States  or  other  person 
within  the  jurisdiction  thereof  to  the  deprivation  of  any 
rights,  privileges,  or  immunities  secured  by  the  Constitu- 
tion and  laws,  shall  be  liable  to  the  party  injured  in  an 
action  at  law,  suit  in  equity,  or  other  proper  proceeding 
for  redress,  except  that  in  any  action  brought  against  a 
judicial  officer  for  an  act  or  omission  taken  in  such  officer's 
judicial  capacity,  injunctive  reUef  shall  not  be  granted  un- 
less a  declaratory  decree  was  violated  or  declaratory  relief 
was  unavailable.  For  the  purposes  of  this  section,  any 
Act  of  Congress  applicable  exclusively  to  the  District  of 
Columbia  shall  be  considered  to  be  a  statute  of  the  District 
of  Columbia. 


CONSTITUTION  OF  THE  UNITED  STATES 


EFFECTIVE  1789 


We  the  people  of  the  United  States,  in  Order  to  form 
a  more  perfect  Union,  establish  Justice,  insure  do- 
mestic Tranquilit)',  provide  for  the  common  defence, 
promote  the  general  Welfare,  and  secure  the  Bless- 
ings of  Libert^'  to  ourselves  and  our  Posterity,  do 
ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 

ARTICLE  I 

Section  1.  All  lggislative)Powers  herein  granted  shall 
be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  ot  a  S^enate  arid~House  ofKepresentatives. 

Section  2.  The  House  of  Representatives  shall  be 
composed  of  Members  chosen  every  second  Year  by 
the  People  of  the  several  States,  and  the  Electors  in 
eacTi  State~shaII  have  the  Qualifications  requisite  for 
Electors  of  the  most  numerous  Branch  of  the  State 
Legislature.  _  -—- -. 

No  person  shall  be  a  (^epresentati^g]Vho  shall  not 
have  attained  to  tlie  Age  ofiwenty  tive  Years,  and  been 
seven  Years  a  Citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  bejjnjnhahitaat  of  th^t  State 
in  which  he  shall  be  choserL____..^ 

Represent^ives  and  TtTmntTaxe^  shall  be  appor- 
tioned  amongthe  several  States  which  may  be  included 
within  this  Union,  accqrdingtotheir  respective  Num- 
bers, which  shall  be  det^rmrnedTEyadWingto  the  whole 
Number  of  free  JPerjpps,  including  tnoseoound  fo  Ser- 
vice tor  a  Term  of  Years,  and  excluding  Indians  not 
taxed,  three  fifths  of  all  other  Persons.  The  actual  JEnu- 
meration  shalFBe  ma3e  within  three  Years  after  the 
first  Meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  Years,  in  such 
Manner  as  they^  shlll  by  Law  direct.  The  Number  of 
Representatives  shall  not  exgfi&dxme  £or  ^yery  thirty 
Thousand  but  each  State  shall  have  at  Least  one  Repre- 
sentative; and  until  such  enumeration  shall  be  made, 
the  State  of  New  Hampshire  shall  be  entitled  to  chuse 
three,  Massachusetts  eight,  Rhode  Island  and  Provi- 
dence Plantations  one,  Connecticut  five.  New  York  six. 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten.  North  Carolina  five.  South 
Carohna  five,  and  Georgia  three. 

When  vacancies  happen  in  the  Representation  from 
any  State,  the  Executive  Authority  thereof  shall  issue 
Writs  of  Election  to  till  such  Vacancies. 

The  House  IjT  Representatives  shall  chuse  their 
Speaker  and  other  Officers;  and  shall  have  the  sole 
Power  of  Impeachment. 

Section  3.  ThelSen^  of  the  United  States  shall  be 
composed  of  two  Senators  from  each  State,  chosen  by 
the  Legislature  thereof,  for  <;iv  Years;  and  each  Senator 
shall  have  one  Vote. 


Immediately  after  they  shall  be  assembled  in  Conse- 
quence of  the  first  Election,  they  shall  be  divided  as 
equally  as  may  be  into  three  Classes.  The  Seats  of  the 
Senators  of  the  first  Class  shall  be  vacated  at  the  Expira- 
tion of  the  second  Year,  of  the  second  Class  at  the 
Expiration  of  the  fourth  Year,  and  of  the  third  Class  at 
the  Expiration  of  the  sixth  Year,  so  that  one  third  may 
be  chosen  every  second  Year;  and  if  Vacancies  happen 
by  Resignation,  or  otherwise,  during  the  Recess  of  the 
Legislature  of  any  State,  the  Executive  thereof  may 
maice  temporary  Appointments  until  the  next  Meeting 
of  the  Legislature,  which  shall  then  fill  such  Vacancies. 
No  Person  shall  be  a  Senator  who  shall  not  have 
attained  to  the  Age  of  thirty  Years,  and  been  nine  Years 
a  CitizenTol  the  United  S'tates,  and  who  shall  not,  when 
elected.  be~an~rn]liaEitant  of  that  _State-ior -which  he 
shall  be  chosen. 
'TTie'^^ce  President  of  the  United  States  shall  be 
PresidentoTthe  Senate,  but  shall  have  no.VfltfiuualfiSS 

>;jiiyiled. 


they  be  equall; 

The  S'enate  shall  chuse  their  other  Officers,  and  also 
a  President  pro  tempore,  in  the  absence  of  the  Vice 
President,  or  when  he  shall  exercise  the  Office  of  Presi- 
dent of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Im- 
peachment.  When  sitting  for  that  Purpose,  they  shall 
beofrnath  or  Affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside: 
And  no  Persorijhall  be  conNJcted  withoutjhe  Concur- 
rencejjf  two,  tErdZQLthe.M.ejnbers_present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend 
further  than  to  removal  from  Office,  and  disqualification 
to  hold  and  enjoy  any  Office  of  honor.  Trust  or  Profit 
under  the  United  States:  but  the  Party  conyicted^shall 
nevertheless  be  liable  and  subject  to  Inaictroent^Trial, 
Judgmenrand'Funishment,  according  to  Law.- 

Section  4.  The  Times.  Places  and  Manner  of  holding 
Elections  for  Senators  and  Representatives,  shall  be 
prescribed  in  each  State  by  the  Legislature  thergflf;  but 
the  Cuiiffl^ss~may  at  any  time  by  Law  make  or  alter 
such  Regulations,  except  as  to  the  Places  of  Chusing 
Senators. 

The  Congress  shall  assemble  at  least  once  in^very 
Year,  aTuTsuch  Meeting  shall  be  on  the  first  Monday  in 
December,  unless  they  shall  by  Law  appoint  a  different 
Day. 

Section  5.  Each  House  shall  be  the  Judge  of  the 
Elections,  Returns  and  Qualifications  of  its  own  Mem- 
bers, and  a  Majority  of  eachjhall_constitute  a  Quorum 
to_dg  Business;  but  a  smaller  NumTjer  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the 
Attendance  of  Absent  Members,  in  such  Manner,  and 
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under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceed- 
ings, punish  its  Members  for  disorderly  Behavior,  and, 
with  the  Concurrence  of  two  thirds,  expel  a  Member. 

Each  House  shall  keej2_aTournaI  of  its  Proceedings, 
and  from  time  to  time  publisn  the  same,  excepnng  such 
Parts  as  may  in  their  Judgment  require  Secrecy;  and 
the  Yeas  and  Nays  of  the  Members  of  either  House  on 
any  question  shall,  at  the  Desire  of  one  fifth  of  those 
Present,  be  entered  on  the  Journal. 

Neither  Fhiiisc.  (Inriiii^  the  Session  of  Congress,  shall 
without  till'  (oils. Ill  lit  the  other,  adjournTor  more 
thaa.  three  days,  nor  to  any  other  Place  than  that  in 
which  the  two  Houses  shall  be  sitting. 

Section  6.  The  Senators  and  Representatives  shall 
receive  a^ompensation  for  theirjeryices,  to  be  ascer- 
tained by  Law,  and  paid  out  of  the  Treasury_c)f  jhe 
United  States.  They  shall  m  all  Cases,  except^^JVea^sc^, 
^>lony?and  Bteach  of  the  Peace,  be  privilegedfrom 
Arres^uring  their  AFfendarrce  at  the' Session  ot  their 
respective  Houses,  ancTin^goin^  to  and  returning  from 
thesafrierarKrfor  any  Speech  or  Debate  in  either  House, 
they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Represenjative  shall,  during  the  Time 
for  which  he  was  elected,  be  appointprl  to  any  Hvil 
Office  undertheAatboBiy  of  the  United  States,  which 
shall  have  been  created,  or  the  Ernbhiments  whereof 
shall  have  been  encreased  during  such  time;  ajasLsio. 
Person  holding  any  Office  under  the  United  States,  shall 
be"a^^jember  of  either.House  during  hisjContinuaaceiii 
Office.        '      /--"^ 

Section  7.  AlJBillsJbr  raising  Revenue  shall  Qrigjnste 
in  the  House  ofRepresentatives;  but  the  Senate  may 
propose  or  concur'v^IT^imFnSments  as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of 
Representatives  and  the  Senate,  shall^^efore  it  become 
a  Law,  be  presented  to  the  President  oT  tTie  United 
StatesiTThelipprbvelie^shdhsign  it,  but  if  not  he  shall 
return  it,  with  his  Objections  to  that  House  in  which 
it  shall  have  originated,  who  shall  enter  the  Objections 
at  large  on  their  Journal,  and  proceed  to  reconsider  it. 
If  after  such  Reconsideration  two  tTTTrds  oTthatBLQUSe 
shan_agreeJo^£asjjhe_EilL  it  sTiaTrbe  sent,  together 
with  the  Objections,  to  the  other  House,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by^ivo 
thirds  of  tliiit  Hiiiisc,  it  shall  become  a  Law.  Bufm  all 
such  Cases  the  Votes  of  both  Houses  shall  be  deter- 
mined by  Yeas  and  Nays,  and  the  Names  of  the  Persons 
voting  for  and  against  the  Bill  shall  be  entered  on  the 
Journal  of  each  House  respectively.  If  any  Bill  shall  not 
be  returned  by  the  President  within  ten  Days  (Sundays 
exceptedt^ertt^all  hare  beeti"pTfe'SeiiFed  to  him^he 
Same  shall  be  a  Law,  in  like  Mannejcasof-ha-had^gned 
it,  iHlless  die  Cuiig'ress  by  their  Adjournment  prevent 
its  Return,  in  which  Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Con- 
currence of  the  Senate  and  House  of  Representatives 
may  be  necessary  (except  on  a  question  of  Adjourn- 
ment) shall  be  presented  to  the  President  of  the  United 


States;  and  before  the  Same  shall  take  Effect,  shall  be 
approved  by  him,  or  being  disapproved  by  him,  shall 
be  repassed  by  two  thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and  Limitations 
prescribed  in  the  Case  of  a  Bill. 
^  Section  8.  The  Congress  shall  have  Power  To  lay 
and  collect  Taxes.  Duties,  Imposts  and  Excises,  to  pay 
the  Debts  and  provide  for  the  common  Defence  and 
general  Welfare-.o"l  the  UmtecTStates;  out  all  Duties. 
Imposts  and  Excises  shall  be  uniform  throughout  the 
United  States;  """ 

To  borrow  Money  on  the  Credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and 
uniform  Laws  on  the  subject  of  Bankruptcies  through- 
out the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of 
foreign  Coin,  and  ftx  the  Standard  of  Weights  and  Mea- 
sures; 

To  provide  for  the  Punishment  of  counterfeiting  the 
Securities  and  current  Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts, 
by  securing  for  limited  Times  to  Authors  and  Inventors 
the  exclusive  Right  to  their  respective  Writings  and 
Discoveries;  , 

To  constitute  Tribunals  inferior  to  the  Supreme 
Court; 

To  define  and  punish  Piracies  and  Felonies  commit- 
ted on  the  high  Seas,  and  Offences  against  the  Law  of 
Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Repri- 
sal, and  make  Rules  concerning  Captures  on  Land  and 
Water; 

To  raise  and  support  Armies,  but  no  Appropriation 
of  Money  to  that  Use  shall  be  for  a  longer  Term  than 
two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation 
of  the  land  and  naval  Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the 
Laws  of  the  Union,  suppress  Insurrections  and  repel 
Invasions; 

To  provide  for  organizing,  arming,  and  disciplining 
the  Militia,  and  for  governing  such  Part  of  them  as 
may  be  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States,  respectively,  the  Appointment 
of  the  officers,  and  the  Authority  of  training  the  Militia 
according  to  the  discipline  prescribed  by  Congress. 

To  exercise  exclusive  Legislation  in  all  Cases  whatso- 
ever, over  such  District  (not  exceeding  ten  Miles 
square)  as  may  be.  by  Cession  of  particular  States,  and 
the  Acceptance  of  Congress,  become  the  Seat  of  the 
Government  of  the  United  States,  and  to  exercise  like 
Authority  over  all  Places  purchased  by  the  Consent  of 
the  Legislature  of  the  State  in  which  the  Same  shall 
be,  for  the  Erection  of  Forts.  Magazines,  Arsenals,  dock- 
Yards,  and  other  needful  Buildings;  —  And 
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Toin^(e.allJLaiVSiiiiich  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers,  and 
all  other  Powers  vested  BylKis  Constitution  in  the  Gov- 
ernment of  the  United  States,  or  in  any  Department 
orJDfTicer  thereof 

Section  9.  The  Mjgratieajar.Jn2portatio)»-of  su? 
Persons-as  any  of  the  States  now  existing  shall  think 
proper  to  admit,  shalhipt.he.prohibited  by  the  Coagress 
prior  to  the-Year  one  thousand  eight  hundred  and  eight, 
buTa  Tax  or  duty  may  be  imposed  on  such  Importation, 
not  exceeding  ten  dollars  for  each  Person. 

The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not 
be  suspended,  unless  when  in  Cases  of  Rebellion  or 
Invasioirt?ie  public  Safety  may  require  it. 

No  Bill  of_AtteuideLOiie5Lpost  facto  Law  shall  be 
passed. 

No  capitation,  or  other  direct.  Tax  shall  be  laid,  unless 
in  Proportion  to  the  Census  or  Enumeration  herein 
before  directed  to  be  taken. 

No. Tax  or  Duty  shall  be  laid  on  Articles  exported 
from  any  Stafe^  "' 

■T>hy-i*reference  shall  be  given  by  any  Regulation  of 
Commerce  or  Revenue  to  the  Ports  of  one  State  over 
those  of  another;  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obhged  to  enter,  clear,  or  pay  Duties  in 
another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law;  and  a 
regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published 
from  time  to  time. 

Nojritleof  Nobility  shall  be  granted  by  the  United 
States;  And  noTereonliolding  any  Office  of  Profit  or 
Trust  under  them,  shall,  without  the  Consent  of  the 
Congress,  accept  of  any  present.  Emolument,  Office, 
or  Title,  of  any  kind  whatever,  from  any  King,  Prince, 
or  foreign  State. 

Section  10.  No^tate  shall  enter  into  any  Treaty, 
Alliance,  or  Confederation;  grant  Letters  of  Marque  or 
Reprisal;  coin  Money;  emit  Bills  of  Credit;  make  any 
Thing  but  gold  and  silver  Coin  a  Tender  in  Payment 
of  Debts;  pass  any  BiU  of  Attainder,  ex  post  facto  Law, 
or  Law  impairing  the  Obligation  of  Contracts,  or  grant 
any  Title  of  Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress, 
lay  any  Imposts  or  Duties  on  Imports  or  Exports,  except 
what  may  be  absolutely  necessary  for  executing  its  in- 
spection Laws;  and  the  net  Produce  of  all  Duties  and 
Imposts,  laid  by  any  State  on  Imports  or  Exports,  shall 
be  for  the  Use  of  the  Treasury  of  the  United  States; 
and  all  such  Laws  shall  be  subject  to  the  Revision  and 
Control  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay 
any  duty^  of  Tonnage,  keep  Troops,  or  Ships  of  War  in 
time  of  Peace,  enter  into  any  Agreement  or  Compact 
with  another  State,  or  with  a  foreign  Power,  or  engage 
in  War,  unless  actually  invaded,  or  in  such  imminent 
Danger  as  will  not  admit  of  delay. 


A     !L-lAi^ 


AEXICLE  II 

Section  1.  The(execu^e  Power  shall  be  vested  in 
la  President  of  the  Unitea  States  of  America.  He  shall 
Ihold  his  OfTice  during  the  Term  of  four  Years,  and, 
together  with  the  Vice  President,  chosen  for  the  same 
Term,  be  elected,  as  follows 

Each  State  shall  appoint,  in  such  Manner  as  the  Legis- 
lature thereof  may  direct,  a  Number  of  Electors,  equal 
to  tjie  whole J^umbec of  Senators  and  Representatives 
to  which  the  State  may  be  entitled  in  the  Congress;  but 
no  Senator  or  Representative,  or  Person  holding  an 
Office  of  Trust  or  Profit  under  the  United  States,  shall 
be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States, 
and  vote  bj;  Ballot  forjwo^^ersons,  of  whom  one  at 
least  shall  not  be  an  Inhabitant  of  the  same?tatewith 
thems^ves.  And  they  shall  make  a  List  of  all  the  Persons 
voted  for,  and  of  the  Number  of  Votes  for  each;  which 
List  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
Seat  of  the  Government  of  the  United  States,  directed  to 
the  President  of  the  Senate.  The  President  of  the  Senate 
shall,  in  the  Presence  of  the  Senate  and  House  of  Repre- 
sentatives, open  all  the  Certificates,  and  the  Votes  shall 
then  be  counted.  The  Person  having  the  greatest  J^um- 
ber,of  Votes  shall  be  tlie  PresTHent  TTsu'clTNumber  be 
a  Majority  of  the  whoTeTIunTber  of  Electors  appointed; 
and  if  there  be  more  than  one  who  have  such  Majority, 
and  have  an  equal  Number  of  Votes,  then  the  House 
of  Representatives  shall  immediately ^huseZEyTB^llot 
onejil-them-ibr'~Prosident;  and  if  no  Person  have  a 
Majority,  then  from  the  five  highest  onlhe  List  the  said 
House  shall  in  like  Manner  ehuse  tlie  President. "But 
in  chasing  the  President",  tHe  Votes^hall  be  taken  by 
States,  the  Representation  from  each  State  having  one 
Vote;  A  quorum  for  this  Purpose  shall  consist  of  a  Mem- 
ber or  Members  from  two  thirds  of  the  States,  and  a 
Majority  of  all  the  States  shall  be  necessary  to  a  Choice. 
In  every  Case,  after  tha^Choicejaf  the  President^  the 
Perscta.  having  the  greatest  Number  of  Votes  of  the 
Electflxs-shiall_he.thejy'jce  President.  But  if  there  should 
remain  two  or  more  who  have  equal  Votes,  the  Senate 
shall  chuse  from  them  by  Ballot  the  Vice  President. 

The  Congress  may  determine  the  Time  of  chusing 
the  Electors,  and  the  Day  on  which  they  shall  give  their 
Votes;  which  Day  shall  be  the  same  throughout  the 
United  States. 

L^enmn  eypppt  i?  pgtiiral  bom  Citizen,  or  a  Citizen 


NoJ 


of  the  United  States,  at  the  time  of  the  Adoption  of  this 

Comiffiution^haIT"bejlig3lalejQihe.Qffi 

neither  shall  any  Person  be  eligible  to  that  Office  who 

shall  not  have  attained  to  the  Age  of  thirty  five  Years, 

and  been  fourteen  Years  a  ResiSent  within  the  United 

Stg|gs 

In  Case  of  the  Removal  of  the  President  from  Office, 
or  of  his  Death,  Resignation,  or  Inability  to  Discharge 
the  Powers  and  Duties  of  the  said  Office,  the  same 
shall  devolve  on  the  Vice  President,  and  the  Congress 
may"^^~Law  piuvide  for  the~L.'ase  of  Removal,  Death, 
Resignation  or  Inability,  both  of  the  President  and  Vice 


Art.  II,  §  2 
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President,  declaring  what  Officer  shall  then  act  as  Presi- 
dent, and  such  Officer  shall  act  accordingly,  untiljhe 
Disability  be  removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times;  receive  for  his 
Services,  a  Compensation,  which  shall  neither  be  en- 
creased  nor  diminishe3~during  the  Period  for  which  he 
shall  have  been  elected,  and  he  shall  not  receive  within 
that  Period  any  other  Emolument  from  the  United 
States,  or  any  of  them. 
j  ^  Before  he  enter  on  the  Execution  of  his  Office,  he 
shall  take  the  following  Oath  or  Affirmation;  "I  do  sol- 
emnly swear  (or  affirm)  that  I  will  faithfully  execute 
the  Office  of  President  of  the  United  States,  and  will 
to  the  best  of  my  Ability,  preserve,  protect  and  defend 
the  Constitution  of  the  United  States." 

Section  2.  The  President  shall  be^Comjnandef -in , 
Chief  of  the_Anry_aniNay)^  ofjheJJnited-Statevaiid  i 
of  the"R7ilitia  of  the  several  States^  \yhen  called  into  the  ■ 
actual  Service  of  the  United  States;  he  may  require  the 
Opinion,  in  writing,  of  the  principal  Officer  in  each  of 
the  executive  Departments,  upon  any  Subject  relating 
to  the  Duties  of  their  respective  Offices,  and  he  shall 
have  Power  to  grant  Reprieves  and  Pardons  for  Of- 
fences against  the  United  States,  except  in  Cases  of 
Impeacfiment. 

He  shall  have  Power,  by  and  with  the  Advice  and 
Consent  of  the  Senate,  to  make  Treaties,  provided  two 
thirds  of.ihe  Seaators-preseaLjconcur;  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of 
the  Senate,  shall  appoint  .Viiibassadors,  other  public 
Ministers  and  Consuls,  Judges  of  the  Suprciufi-Court, 
and  all  other  Officers  of  the  United  States,  whose  Ap- 
pointments are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  Law;  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior 
Officers,  as  they  think  proper,  in  the  President  alone, 
in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies 
that  mayliippen  during  the  Recess  of  the  Senate,  by 
granting  Commissions  which  shall  expire  at  the  End  of 
their  next  Session. 

Section  3.  He  shall  from  time  to  time  give  to  the 
Congressjnfbxmatioft-^f-die- State_fif,t}Le_UniQn,  and 
recommend  to  their  Consideration  such  Measures  as 
he  shall  judge  necessary  and  expedient;  he  may,  on 
extraordinary  Occasions,  convene  both  Houses,  or  ei- 
ther of  them,  and  in  Cases  of  Disagreement  between 
them,  with  Respect  to  the  Time  of  Adjournment,  he 
may  adjourn  them  to.suchTimj^as  he  shall^think  proper; 
he  shall  receive  Ambassadors  and  otfier  puT3fic~Kfinis- 
ters;  he  shall  take  Care  that  the  Laws  be  faithfully 
executed,  and  shall  Commission  all  the  Officers  of  the 
United  States. 

Section  4.  The  President,  Vice  President  and  all  civil 
Officers  of  the  United  States,  shall  be  removed  from 
Office  on  Impeachment  for,  and  Conviction  of  Treason, 
Bribery,  of  other  high  Crimes  and  Misdemeanors. 


IITICLE  ni 

f^' Section  1.  TKe  judicial  Power  of  the  United  States, 
j  sha]l^Jbe^ested  in  one  Suprerne  Court,  and  in  such 
inferior  Courts  as  the  Congress  mayTrom  time  to  time 
ordain  and^stabljsh  The  Judges,  both  of  the  supreme 
and  inferior  Courts,  shall  hold  their  offices  during  good 
Behayigur,  and  shall,  at  stated  Times,  receive  for  their 
Services,  a  Compensation,  which  shall  jngtbeJiinin- 
ished  during  their  Continuance  in  Office. 

Section  2.  The  judicial  Ppwer-skiJl  extend  to  all 
Cases,  in  Law  and  Equity.  ^gingundM  this  Constitu- 
tion, the  La\is-afTfie~United  StafesTatia  Treaties  made, 
or  which  shall  be  made,  under  their  authority;  —  to  all 
Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls;  —  to  all  Cases  of  admiralty  and  maritime 
Jurisdiction;  —  to  Controversies  to  which  the  United 
States  shall  be  a  Party;  —  to  Controversies  between 
two  or  more  States;  —  between  a  State  and  CiHzens 
of  another  State;  —  betweett-Cjtiz.eDS  of  different 
State'sT^^^ljetween  Citizens  of  the  same  State  claiming 
Lands  under  Grants  of  different  States,  and  between  a 
State,  or  the  Citizens  thereof  and  foreign  States,  Citi- 
zens or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Min- 
isters and  Consuls,  and  those  in  which  a  State  shaljjse 
Party_,  the  supr^meJ3ourtj;hall  have  original  Jurisdic- 
tion^. In  all  the  other  Cases  before  mentionedTthe  su- 
preme Court  shall  liavp  fipppH  ii"  JiiiiT)irt4on  both  as 
to  Law  and  Fact,  with  such  Exceptions,  and  under  such 
Regulations  as  the  Congress  shall  make. 

The  trial  of  all  Crimes,  except  in  Cases  of  Impeach- 
ment, shall^be  by  Jury;  and  such  Trial  shall_be_held 
in  the  State  where  tTie  said  Crimes  shall  have  been 
cOTffffilRe'd;  but  when  not  committed  within  any  State, 
the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress 
may  by  Law  havediregted. 

Section  3.  Ij^on  j^inst  the  United  States,  shall 
pnnsistnrily  in  levying  War  against_them^.Qr_in  adhering 
to  their  Enernigs,^  giving  them  Aid  and  Comfort.  "No 
Persorr~sTTalT  be  convicted  of  Treason  unless  on  the 
Testimony  of  two  Witnesses  to  the  same  overt  Act,  or 
on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punish- 
ment of  Treason,  but  no  Attainder  of  Treason  shall 
work  Corruption  of  Blood,  or  Forfeiture  except  during 
the  Life  of  the  Person  attainted. 

ARTICLE  IV 

J^^^^ECTiON  1.  Full  Faith  and  Credit  shall  be  given  in 
each  State  to  the  public  Acts,  Records,  and  judicial 
Proceedings  of  every  other  State.  And  the  Congress 
may  by  general  Laws  prescribe  the  Manner  in  which 
such  Acts,  Records  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof 

L Section  2.  The  Citizens  of  each  State  shall  be  entitled 

to  all  Privileges  and  Imnmnities  of  Citizens  in  the.  sev- 
eral States. 

^Tei^son  charged  in  any  State  with  Treason,  Felony, 
or  other  Crime,  who  shall  flee  from  Justice,  and  be 


^ 
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found  in  another  State,  shall  on  demand  of  the  executive 
Authority  of  the  State  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  State  having  Jurisdiction  of 
the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State, 
under  the  Laws  thereof,  escaping  into  another,  shall, 
in  Consequence  of  any  Law  or  Regulation  therein,  be 
discharged  from  such  Service  or  Labour,  but  shall  be  J 
dehvered  up  on  Claim  of  the  Party  to  whom  such  Ser- 
vice or  Labour  may  be  due. 

Section  3.  Ngw  States  may  be  admitted  by  the  Con- 
gress into  this  Union,  but  no  newlStafe'sKall  be  formed 
or  erected  within  the  Jurisdictiorrorar5y~oTter^tate; 
nor  any^tate  be  formed  by  the  Junction  of  two  or  rriore 
StateSj^or  parts  of  States,  without  the  Consent  of  the 
Legislatures  of  the  States  concerned  as  well  as  of  the 
Congress. 

The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Regulations  respecting  ihe 
Territory  or  other  Property  belonging  to  the  United 
States,  and  nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  Prejudice  any  Claims  of  the  United  States, 
or  of  any  particular  State. 

Section  4.  The  United  States  shall  guarantee  to  every 
State  in  this  Union  a  Repubbcan  Form  of  Government, 
and  shall  protect  each  of^them  against  InyasJonT  Md  on 
Application  of  tHe  Legislature,  or  of  the  Executive 
(when  the  Legislature  cannot  be  convened)  against  do- 
mestic Violence. 

ARTICLJLi^ ^ 

The  Congress,  wheneverjwo^thjrds  of  hr.th  fTnii':p»: 
shall  deem  it  necessary,  shall  propose  Amendments  to 
thi^^onstitution,  or,  on  the  Application  of  tjie  Legsla- 
tures  o£  two  thirds  of  the  several  States,  shall  call  a 
Convention  for  proposing  Amendments,  which,  in  ei- 
ther  Case,  shall  be  valid  to  all  Intents  and  Purposes,  as 
part  of  this  Constitution,  when  ratified  by  the  Legisla- 
tures of  three  fourths  of  the  several  States,  or  by  Con- 
ventions in  three  fourths  thereof,  as  the  one  or  the 
other  Mode  of  Ratification  may  be  proposed  by  the 
Congress;  Provided  that  no  Amendment  which  may  be 
made  prior  to  the  Year  One  thousand  eight  hundred 
and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article;  and 
that  no  State,  without  its  Consent,  shall  be  deprived  of 
its  equal  Suffrage  in  the  Senate. 

ARTICLE  VI 
All  Debts  contracted  and  Engagements  entered  into, 
before  the  Adoption  of  this  Constitution,  shall  be  as 


valid  against  the  United  States  under  this  Constitution, 
as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States 
ifhich  shall  be  made  in  Pursuance  thereof;  and  all  Treat- 
ies made,  or  which  shall  be  made,  under  the  Authority 
of  the  United  States,  shall  be  the  supreme  Law  of  the 
Land-  and  the  Judges  irrevery~Stafe"  sTialT  he  Tjound 
th_ereby,  any  Thing  in  the  Constitution  or  Laws-of  any 
State  1(1  till'  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  men- 
tioned, and  the  Members  of  the  several  State  Legisla- 
tures, and  all  executive  and  judicial  Officers,  both  of 
the  United  States  and  of  the  several  States,  shall  be 
bound  by  Oath  or  Affirmation,  to  support  this  Consti- 
tution; bvjtno  religious  Test  shall  ever  be  requirecijig 
a  Qualificatioirto  any^  OTRce  or  pulslic  Trust  under 
the  United  States. 

.. -^.ARTICLE  VII 

The  Ratification  of  the  Conventions  of  nine  States 
shall  be^ufficientfar  the  Establishment  of  this  Constitu- 
tionjjehveen  tie  States  so  ratifying  the  Same. 

Done  in  Convention  by  the  Unanimous  Consent  of 
the  States  present  the  Seventeenth  Day  of  September 
in  the  Year  of  our  Lord  one  thousand  seven  hundred 
and  Eighty  seven  and  of  the  Independence  of  the 
United  States  of  America  the  Twelfth.  In  Witness 
whereof  We  have  hereunto  subscribed  our  Names. 

G.  WASHINGTON— Presidt. 
and  Deputy  from  Virginia 

Attest.— WILLIAM  JACKSON,  Secretary. 

New  Hampshire. — John  Langdon,  Nicholas 
Gilman. 

Massachusetts. — Nathaniel  Gorham,  Rufus  King. 

Connecticut. — Wm.  Saml.  Johnson,  Roger  Sherman. 

New  York. — Alexander  Hamilton. 

New  Jersey. — Wil:  Livingston,  David  Brearley, 
Wm.  Paterson,  Jona:  Da)'ton. 

Pennsylvania. — B.  Franklin, Thomas  Mifflin,  Robt. 
Morris,  Geo.  Clymer,  Thos.  FitzSimons,  Jared 
Ingersoll,  James  Wilson,  Gouv  Morris. 

Delaware. — Geo:  Read,  Gunning  Bedford  Jun, 
John  Dickinson,  Richard  Bassett,  Jaco:  Broom. 

Maryland. — James  McHenry  Dan  of  St  Thos.  Jen- 
ifer, Danl.  Carroll. 

Virginia. — John  Blair — James  Madison,  Jr. 

North  Carolina. — Wm.  Blount,  Richd.  Dobbs 
Spaight,  Hu  Williamson. 

South  Carohna. — J.  Rutledge,  Charles  Cotesworth 
Pinckney,  Charles  Pinckney,  Pierce  Butler. 

Georgia. — William  Few,  Abr.  Baldwin. 
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AMENDMENTS  TO  THE  CONSTITUTION  OF  THE  UNITED  STATES 


Articles  in  addition  to.  and  amendments  of  the  Constitution  of  the  United  States  of  America,  proposed  by 
Congress,  and  ratified  by  the  Legislatures  of  the  several  States,  pursuant  to  the  fifth  article  of  the  original 
Constitution. 


^v>v 


AMENDMENT  I 


-J^  Congress  shall  make  nojaw  resgecting,an_£siahlLsh- 
'V  ment  of jreligian,  or  prohibiting  the  free  exercise 
thereof;  or  abridging.the  freedom  of  speech,  or  of  the 
press;  or  the  right  of^the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  griev- 
ances. 
"William  Few,  Abr.  Baldwin. 
(Effective  1791) 

A.  '  A  well  regulated  Militia,  being  necessary  to  the  secu- 

■.jfy  rity  of  a  free  State,  the  right,  of  the  people  to  keep  and' 

V        bear  Arms,  shall^not  bejmnjiged. 

(Effective'l79i) 

AMENDMENT  III 

No  Soldier  shall,  in  time  of  peace  be  quartered  in 
any.  -house,  without  the  consent  of  the  Owner,  nor  in 
time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

(Effective  1791) 


juiy-eMie_Stateand  district  wherein  the  crime  shall 
have  been  committeS,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  confrojited 
with  the  witnesses  against  him;  to  have  compulsory 
processToFbbtairirng  witnesses  in  his  favor,  anj-to  haye 
the  Assistance  ofCounsel  for  his  defence. 
(ETfective  1791) 

MF.NnMENT  VII 

In  Suits  at  ^mmon  laW.  where  the  value  in  contro- 
versy shalTexceed  twenty  dollars,  the  light  of  tnaf  by 
jury  shall  be  preserved,  and  no  faQtJried  by  "  juT.  '^hnll 


be-^herWi?e  reexamined  in  any  Court  of  the  United 
StatesTTtlaii  aucoidltig  to  the  rules  oi  the  comriion  law. 


(Effective  1791)    - 


tW^ 


AMENDMENT  VIII 

Excessive  bail  shall  not  be -required,  nor  excessive 
fines  imposed,  nor  cruel_and-umisual,punishments  in- 
flicted^^ 

(Effective  1791) 


AMENDMENT  IV 


rif 


The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  urtreasonable 
searches_and  seizures^,  shall  not  be  violated,  and  no 
Warrants  shall  issue,  but  upon  probable  cause,  sup- 
porFeJBy  Oath  or  affirmation,  and  particularly  describ- 
ing  the  place  to  be  searched,  and  the  persons  or  things  ^^SvC'^'  AMT^NinMFMT  X 


AMENDMENT  IX 

The  enumeration  in  the  Constitution,  of  certain 
rights,  shaUjipt  be  construedjtodenyjir  disparageothers 
retained  by  the  peopled 

(Elledive  mi) 


^}^pr    ^    S,\t^^^ 


to  be  seized. 
(Effective  1791) 


:^ 


,'^jy^ 


AMENDMENT  V 


No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  Tnfamous  crime,  unless  on  a  presentment  or 
indictinerif  of  a' Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual 
service  in  time  of  War  or  public  danger;  nor^hall^ny 
person  be  subject  for  the  same  offencejo  be  tw}ce  put 
in  jeopardy  of  hfe  or  TimbT  rforshall  becompelled  in 
any  criminaTcase  to  be'  a  witness  againsFTumself,  nor 
be  depTlvet}"TTHife,  liberty,  orjijOye^TIStEout  due 
process"oriawrnof  shaTI  private  property  be  taken  for 
public  use,  without  just  compensation. 

(EmdS^eTmTY 

AMENDMENT  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial 


The  powers  not  delegated  to  the  United  States  by 
the  Constitutiiiii.  nor  prohibited  by  it  to  the  States,,are_ 
reserved^tt)  tlie  States  respective^,  or  to  the  people. 

(Effective  1791) 

AMENDMENT  XI 
The  Judicial  power  of  the  United  States  shall  not 


be  construed  to  extend  to  any  ^trir"iiriaw  or  equity,    '^ 
commenced  or  prosecuted  against  wiFot  the  United 
States  by  Citizens  of  another  State,  or  by  Citizens  or 
Subjects  of  any  Foreign  State. 
(Effective  1798) 

AMENDMENT  Xl/ 

The  Electors  shall  meet  in  their  respective  states  and 
vote  by  ballot  for  President  and  Vice  President,  one  of 
whom,  at  least,  sliairnotlie  an  fiiFabitanf  oftlie  same 
state  with  themselves;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and  in  distinct  ballots 
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the  person  voted  for  as  Vice  President,  and  they  shall 
make  distinct  lists  of  all  persons  voted  for  as  President, 
and  of  all  persons  voted  for  as  Vice-President,  and  of 
the  number  of  votes  for  each,  which  lists  they  shall 
sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  Presi- 
dent of  the  Senate; — The  President  of  the  Senate  shall, 
in  the  presence  of  the  Senate  and  House  of  Representa- 
tives; open  all  the  certificates  and  the  votes  shall  then 
be  counted; — The  person  having  the  greatest  number 
of  votes  for  President,  shall  be  the  President,  JTrucTT 
nurnber  be  a  majority  of  the  whoTe'numBer  of  Electors 
appointed;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers  not  ex- 
ceeding three  on  the  list  of  those  voted  for  as  President, 
the  House  of  Representatives  shall  choose  immediately, 
by  ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation 
frtMireachVjfate^hayingjjntLjaate;  a  quorum  fbrHiis 
purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  states,  and  a  majority  of  all  the  states 
shall  be  necessary  to  a  choice.  And  if  the  House  of 
Representatives  sliall  not  choose  a  President  whenever 
the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice 
President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  Presi- 
dent.— ^The  person  having  the  greatest  number  of  votes 
as  Vice  President,  shall  be  the  Vice  President,  if  such 
number  be  a  majority  of  the  whole  number  of  Electors 
appointed,  and  if  no  person  have  a  majority,  then  from 
the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice  President;  a  quorum  for  the  purpose 
shall  consist  of  two-thirds  of  the  whole  number  of  Sena- 
tors, and  a  majority  of  the  whole  number  shall  be  neces- 
sary to  a  choice.  But  no  person  constitutionally  ineligible 
to  the  office  of  President  shall  be  eligible  to  that  of 
Vice  President  of  the  United  States. 
(Effective  1804) 

AMENDMENT  Xni 

Section  1.  Neither  slavery  nor  involuntary  servitiude, 
except  as  a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 

(EffecHve  1865) 

AMENDMENT  XIV 

Section  1,  All  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  Ugited  States  and  of  the  State  wherein 
they  reside.  No  ^tateyshall  make  or  enforce  any  law 
v/hich  shall  abridgeTtie  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  dejjnye 
any  person  of  life,  liberty,  or  property,  without  cKTe 
proems  of  law;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws.  "~ 


Section  2.  Representatives  shall  be  apportioned 
among  the  several  States  according  to  their  respective 
numbers,  counting  the  whole  number  of  persons  in 
each  State,  excluding  Indians  not  taxed.  But  when  the 
right  to  vote  at  any  election  for  the  choice  of  electors 
for  President  and  Vice  President  of  the  United  States, 
Representatives  in  Congress,  the  Executive  and  Judicial 
officers  of  a  State,  or  the  members  of  the  Legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  age,  and  citizens  of 
the  United  States,  or  in  any  way  abridged,  except  for 
participation  in  rebellion,  or  other  crime,  the  basis  of 
representation  therein  shall  be  reduced  in  the  propor- 
tion which  the  number  of  such  male  citizens  shall  bear 
to  the  whole  number  of  male  citizens  twenty-one  years 
of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Represen- 
tative in  Congress,  or  elector  of  President  and  Vice 
President,  or  hold  any  office,  civil  or  military,  under 
the  United  States,  or  under  any  State,  who,  having 
previously  taken  an  oath,  as  a  member  of  Congress,  or 
as  an  officer  of  the  United  States,  or  as  a  member  of 
any  State  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United 
States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof  But  Congress  may  by  a  vote  of  two-thirds  of 
each  House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the 
United  States,  authorized  by  law,  including  debts  in- 
curred for  payment  of  pensions  and  bounties  for  ser- 
vices in  suppressing  insurrection  or  rebellion,  shall  not 
be  questioned.  But  neither  the  United  States  nor  any 
State  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any 
slave;  but  all  such  debts,  obligations  and  claims  shall 
be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce, 
by  appropriate  legislation,  the  provisions  of  this  article. 
(Effective  1868) 

AMENDMENT  XV 

Section  I.  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 
(Effective  1870) 

AMENDMENT  XVI 

The  Congress  shall  have  power  to  lay  and  collect 
taxes  on  incomes,  from  whatever  source  derived,  with- 
out apportionment  among  the  several  States,  and  with- 
out regard  to  any  census  or  enumeration. 

(Effective  1913) 


Amendment   XVII 
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AMENDMENT  XVII 

The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  elected  by  the  people 
thereof,  for  six  years;  and  each  Senator  shall  have  one 
vote.  The  electors  in  each  State  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch 
of  the  State  legislatures. 

When  vacancies  happen  in  the  representation  of  any 
State  in  the  Senate,  the  executive  authority  of  such 
State  shall  issue  writs  of  election  to  fill  such  vacancies: 
Provided,  That  the  legislature  of  any  State  may  em- 
power the  executive  thereof  to  make  temporary  ap- 
pointments until  the  people  fill  the  vacancies  by  election 
as  the  legislature  may  direct. 

This  amendment  shall  not  be  so  construed  as  to  affect 
the  election  or  term  of  any  Senator  chosen  before  it 
becomes  valid  as  part  of  the  Constitution. 

(Effective  1913) 

AMENDMENT  XVIII 

Section  1.  After  one  year  from  the  ratification  of 
this  article  the  manufacture,  sale,  or  transportation  of 
intoxicating  liquors  within,  the  importation  thereof  into, 
or  the  exportation  thereof  from  the  United  States  and  all 
territory  subject  to  the  jurisdiction  thereof  for  beverage 
purposes  is  hereby  prohibited. 

Section  2.  The  Congress  and  the  several  States  shall 
have  concurrent  power  to  enforce  this  article  by  appro- 
priate legislation. 

Section  3.  This  article  shall  be  inoperative  unless 
it  shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  the  several  States, 
as  provided  in  the  Constitution,  within  seven  years  from 
the  date  of  the  submission  hereof  to  the  States  by  the 
Congress. 

(Effective  1919) 

AMENDMENT  XIX 

The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  sex. 

Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

(Effective  1920) 

AMENDMENT  XX 

Section  1.  The  terms  of  the  President  and  Vice 
President  shall  end  at  noon  on  the  20th  day  of  January, 
and  the  terms  of  Senators  and  Representatives  at  noon 
on  the  3d  day  of  January,  of  the  years  in  which  such 
terms  would  have  ended  if  this  article  had  not  been 
ratified;  and  the  terms  of  their  successors  shall  then 
begin. 

Section  2.  The  Congress  shall  assemble  at  least  once 
in  every  year,  and  such  meeting  shall  begin  at  noon  on 


the  3d  day  of  January,  unless  they  shall  by  law  appoint 
a  different  day. 

Section  3.  If,  at  the  time  fixed  for  the  beginning  of 
the  term  of  the  President,  the  President  elect  shall  have 
died,  the  Vice  President  elect  shall  become  President. 
If  a  President  shall  not  have  been  chosen  before  the 
time  fixed  for  the  beginning  of  his  term,  or  if  the  Presi- 
dent elect  shall  have  failed  to  qualify,  then  the  Vice 
President  elect  shall  act  as  President  until  a  President 
shall  have  qualified;  and  the  Congress  may  by  law  pro- 
vide for  the  case  wherein  neither  a  President  elect  nor 
a  Vice  President  elect  shall  have  qualified,  declaring 
who  shall  then  act  as  President,  or  the  manner  in  which 
one  who  is  to  act  shall  be  selected,  and  such  person 
shall  act  accordingly  until  a  President  or  Vice  President 
shall  have  qualified. 

Section  4.  The  Congress  may  by  law  provide  for  the 
case  of  the  death  of  any  of  the  persons  from  whom 
the  House  of  Representatives  may  choose  a  President 
whenever  the  right  of  choice  shall  have  devolved  upon 
them,  and  for  the  case  of  the  death  of  any  of  the  persons 
from  whom  the  Senate  may  choose  a  Vice  President 
whenever  the  right  of  choice  shall  have  devolved  upon 
them. 

Section  5.  Sections  1  and  2  shall  take  effect  on  the 
15th  day  of  October  following  the  ratification  of  this 
article. 

Section  6.  This  article  shall  be  inoperative  unless 
it  shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  three-fourths  of  the 
several  States  within  seven  years  from  the  date  of  its 
submission. 

(Effective  1933) 

AMENDMENT  XXI 

Section  1.  The  eighteenth  article  of  amendment  to 
the  Constitution  of  the  United  States  is  hereby  repealed. 

Section  2.  The  transportation  or  importation  into 
any  State,  Territory,  or  possession  of  the  United  States 
for  delivery  or  use  therein  of  intoxicating  liquors,  in 
violation  of  the  laws  thereof,  is  hereby  prohibited. 

Section  3.  This  article  shall  be  inoperative  unless 
it  shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  conventions  in  the  several  States,  as 
provided  in  the  Constitution,  within  seven  years  from 
the  date  of  the  submission  hereof  to  the  States  by  the 
Congress. 

(EffecHve  1933) 

AMENDMENT  XXII 

Section  1.  No  person  shall  be  elected  to  the  office 
of  the  President  more  than  twice,  and  no  person  who 
has  held  the  office  of  President,  or  acted  as  President, 
for  more  than  two  years  of  a  term  to  which  some  other 
person  was  elected  President  shall  be  elected  to  the 
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office  of  the  President  more  than  once.  But  this  Article 
shall  not  apply  to  any  person  holding  the  office  of  Presi- 
dent when  this  Article  was  proposed  by  the  Congress, 
and  shall  not  prevent  any  person  who  may  be  holding 
the  office  of  President,  or  acting  as  President,  during 
the  term  within  which  this  Article  becomes  operative 
from  holding  the  office  of  President  or  acting  as  Presi- 
dent during  the  remainder  of  such  term. 

Section  2.  This  article  shall  be  inoperative  unless 
it  shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  three-fourths  of  the 
several  States  within  seven  years  from  the  date  of  its 
submission  to  the  States  by  the  Congress. 

(Effective  1951) 

AMENDMENT  XXIII 

Section  1.  The  District  constituting  the  seat  of  Cov- 
emment  of  the  United  States  shall  appoint  in  such 
manner  as  the  Congress  may  direct: 

A  number  of  electors  of  President  and  Vice  President 
equal  to  the  whole  number  of  Senators  and  Representa- 
tives in  Congress  to  which  the  District  would  be  entitled 
if  it  were  a  State,  but  in  no  event  more  than  the  least 
populous  State;  they  shall  be  in  addition  to  those  ap- 
pointed by  the  States,  but  they  shall  be  considered, 
for  the  purposes  of  the  election  of  President  and  Vice 
President,  to  be  electors  appointed  by  a  State;  and  they 
shall  meet  in  the  District  and  perform  such  duties  as 
provided  by  the  Kvelfth  article  of  amendment. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 
(Effective  1961) 

AMENDMENT  XXIV 

Section  1.  The  right  of  citizens  of  the  United  States 
to  vote  in  any  primary  or  other  election  for  President 
or  Vice  President,  for  electors  for  President  or  Vice 
President,  or  for  Senator  or  Representative  in  Congress, 
shall  not  be  denied  or  abridged  by  the  United  States 
or  any  State  by  reason  of  failure  to  pay  any  poll  tax  or 
other  tax. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 

(Effective  1964) 

AMENDMENT  XXV 

Section  1.  In  case  of  the  removal  of  the  President 
from  office  or  of  his  death  or  resignation,  the  Vice 
President  shall  become  President. 

Section  2.  Whenever  there  is  a  vacancy  in  the  office 
of  the  Vice  President,  the  President  shall  nominate  a 
Vice  President  who  shall  take  office  upon  confirmation 
by  a  majority  vote  of  both  Houses  of  Congress. 

Section  3.  Whenever  the  President  transmits  to  the 


President  pro  tempore  of  the  Senate  and  the  Speaker 
of  the  House  of  Representatives  his  written  declaration 
that  he  is  unable  to  discharge  the  powers  and  duties  of 
his  office,  and  until  he  transmits  to  them  a  written 
declaration  to  the  contrary,  such  powers  and  duties  shall 
be  discharged  by  the  Vice  President  as  Acting  President. 

Section  4.  Whenever  the  Vice  President  and  a  major- 
ity of  either  the  principal  officers  of  the  executive  de- 
partments or  of  such  other  body  as  Congress  may  by 
law  provide,  transmit  to  the  President  pro  tempore  of 
the  Senate  and  the  Speaker  of  the  House  of  Representa- 
tives their  written  declaration  that  the  President  is  un- 
able to  discharge  the  powers  and  duties  of  his  office, 
the  Vice  President  shall  immediately  assume  the  powers 
and  duties  of  the  office  as  Acting  President. 

Thereafter,  when  the  President  transmits  to  the  Pres- 
ident pro  tempore  of  the  Senate  and  the  Speaker  of 
the  House  of  Representatives  his  written  declaration 
that  no  inability  exists,  he  shall  resume  the  powers  and 
duties  of  his  office  unless  the  Vice  President  and  a 
majoritv  of  either  the  principal  officers  of  the  executive 
department  or  of  such  other  body  as  Congress  may  by 
law  provide,  transmit  within  four  days  to  the  President 
pro  tempore  of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  their  written  declaration  that  the 
President  is  unable  to  discharge  the  powers  and  duties 
of  his  office.  Thereupon  Congress  shall  decide  the  issue, 
assembling  within  forty-eight  hours  for  that  purpose  if 
not  in  session.  If  the  Congress,  within  twenty-one  days 
after  receipt  of  the  latter  written  declaration,  or,  if  Con- 
gress is  required  to  assemble,  determines  by  two-thirds 
vote  of  both  Houses  that  the  President  is  unable  to 
discharge  the  powers  and  duties  of  his  office,  the  Vice 
President  shall  continue  to  discharge  the  same  as  Acting 
President;  otherwise,  the  President  shall  resume  the 
powers  and  duties  of  his  office. 

(Effective  1967) 

AMENDMENT  XXVI 

Section  1.  The  right  of  citizens  of  the  United  States, 
who  are  eighteen  years  of  age  or  older,  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  bv 
any  State  on  account  of  age. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 
(Effective  1971) 

AMENDMENT  XXVII 

Section  1.  No  law,  varying  the  compensation  for  the 
services  of  the  Senators  and  Representatives,  shall  take 
effect,  until  an  election  of  Representatives  shall  have 
intervened. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 
(Effective  1992) 
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